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itnifrii States fflnttrt nf Appeals 
for tiro liatrirt of (Enlimtbta 


District Court of the United States for the 
District of Columbia 


United States ] Criminal No. 72840 

vs. [-Indicted for 

Frederick C. Mergnerj First Degree Murder 

United States of America,) 

District of Columbia, ] ss * 


Be It Remembered, that in the District Court of the 
United States for the District of Columbia, at the City of 
Washington, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and proceedings had, 
in the above-entitled cause, to wit: 

A In the Supreme Court of the District of 

Columbia 


United States of America 
vs. 

Frederick C. Mergner 


[No. 8806] 

Criminal No. 72840 


[United States Court of Appeals for the District of 

Columbia] 

[Filed Jul 6 1944 Joseph W. Stewart Clerk] 

Notice of Appeal 

Name and address of appellant—Frederick C. Mergner, 
Washington Asylum and Jail. 

Name and address of appellants attorney—John H. Bur¬ 
nett, 600 F St., N.W., Washington, D. C. 

Offense—Murder in the first degree. 

Date of Judgment—June 30, 1944. 
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Brief description of judgment or sentence — Death by- 
electrocution. 

Name of prison where now confined, if not on bail—Wash- 
ington Asylum and Jail. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

I Frederick C. Mergner 

Appellant. 

John H. Burnett 

Attorney for Appellant. 

Date—July 5,1944. 

Grounds of Appeal 

The Court erred in admitting the statements and confes¬ 
sions of the defendant. 

The Court erred in refusing to strike from the evidence 
the statements and confessions of the defendant. 

The Court erred in denying the motion of defendant to 
direct the jury that it could not return a verdict of murder 
in the first degree. 
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B In the District Court of the United States 
for the District of Columbia 

• •••••• 

[United States Court of Appeals for the District of 

Columbia] 

[Filed Jul 6 1944 Joseph W. Stewart Clerk] 

United States of AmericaU^.^ No 72g40 

Fbederic/c. Mergnee j Char § e First De S ree Murder 

1943 Nov. 8" Presentment and indictment filed. 

10" App. John H. Burnett entered. 

12" Arraigned, Plea Not Guilty. 

Indictment read. 

1944 June 15" Copy of list of Witnesses, List of Jurors 

and a certified copy of the original indict¬ 
ment served personally on the deft. June 
14, 1944. 

19" Jurors from Criminal Divisions Nos. 1 and 
4 sworn on Voir Dire. 

Jury Sworn: It appearing to the Court 
that the trial is likely to be a protracted 
one, the Court directs the calling of two 
additional Jurors to he known as alternate 
Jurors. 

20" Trial resumed, same jury, and alternate 
jurors, respited until tomorrow. 

21" Trial resumed, same jury, Verdict Guilty 
of First Degree Murder. Jury Poled. 
Deft, remanded. 

24" Motion for a New Trial, filed. 

• •••••• 
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1944 June 30" Motion of New Trial overruled. Sentenced 

to death by electrocution Friday, Novem¬ 
ber 17, 1944. 

Judgment Signed (Proctor, J.) 

Certified Copy of Judgment mailed to Rec¬ 
ord Clerk of District Jail. 

July 5" Notice of Appeal filed. 

Clerk’s Fee $5.00 paid. 

! Date July 6, A. D. 1944. 

Attest: 

Charles E. Stewart, Cleric. 

By Margaret L. Boswell, Deputy Cleric. 

1 G. J. No. 28,694 

Criminal No. 72840 
First Degree Murder 

District Court of the United States for the 
District of Columbia 

Holding a Criminal Term 

[Filed in Open Court Nov 81943 Charles E. Stewart, Clerk] 

District of Columbia, ss: October Term, A. D. 1943. 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one Frederick C. Mergner, on, to wit, the twenty- 
fifth day of October, 1943, and at the District of Columbia 
aforesaid, contriving and intending to kill one Charlotte 
Robinson, then and there being, feloniously, wilfully, pur¬ 
posely and of his deliberate and premeditated malice, did 
discharge and shoot off a bullet out of a pistol held in the 
hand of him, the said Frederick C. Mergner, into the left 
side of the face of the said Charlotte Robinson; and that 
he, the said Frederick C. Mergner, feloniously, wilfully, pur- 
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posely and of his deliberate and premeditated malice, did 
discharge and shoot off a certain other bullet out of the 
said pistol held in the hand of him, the said Frederick C. 
Mergner, into the left side of the face of the said Charlotte 
Robinson; and that he, the said Frederick C. Mergner, 
feloniously, wilfully, purposely and of his deliberate and 
premeditated malice, did discharge and shoot off a certain 
other bullet out of the said pistol held in the hand of him, 
the said Frederick C. Mergner, into the left side of the face 
of the said Charlotte Robinson; and that he, the said Fred¬ 
erick C. Mergner, feloniously, wilfully, purposely and of 
his deliberate and premeditated malice, did discharge and 
shoot off a certain other bullet out of the said pistol held 
in the hand of him, the said Frederick C. Mergner, into 
the left side of the head of the said Charlotte Robinson, and 
thereby did give to the said Charlotte Robinson, in and 
upon the left side of the face and in and upon the 
2 left side of the head of her, the said Charlotte Rob¬ 
inson, four certain mortal wounds, of which said mor¬ 
tal wounds she, the said Charlotte Robinson, on, to wit, the 
said twenty-fifth day of October, 1943, and at and within 
the said District of Columbia, did die. 

And so the Grand Jurors aforesaid, upon their oath afore¬ 
said, do say: 

That he, the said Frederick C. Mergner, in the manner 
and by the means aforesaid, feloniously, wilfully, purposely 
and of his deliberate and premeditated malice, did kill and 
murder the said Charlotte Robinson; against the form of 
the statute in such case made and provided, and against 
the peace and government of the said United States. 


John W. Fihelly 

Assistant Attorney of the United States in 
and for the District of Columbia and 
A true bill • Acting United States Attorney. 

Harold M. Collier 

Foreman. 




6 


3 1 District Court of the United States fob the 

District of Columbia 

Friday, November 12,1943. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Eicher, presiding. 

«»••••• 

United States INo. 72,840 
vs. [-Indicted for 

1 Frederick C. MergnerJ First Degree Murder 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintend¬ 
ent of the Washintgon Asylum and Jail, and by his attor¬ 
ney, John H. Burnett, Esquire; whereupon the defendant 
being arraigned upon the indictment the said indictment 
having been read, pleads not guilty thereto, and for trial 
puts himself upon the country and the attorney of the United 
States doth the like. 


4 District Court of the United States for the 

District of Columbia 

Wednesday, June 21, 1944. 

The Court resumes its session pursuant to adjournment, 
Hon. James M. Proctor, presiding. 


United States 
vs. 

Frederick C. Mergner 


No. 72840 
^•Indicted for 
First Degree Murder 


Come again the parties aforesaid, in manner as aforesaid, 
and the same jury as aforesaid in this cause, the hearing of 
which was reported yesterday; whereupon said jury upon 
their oath say that the defendant is guilty in manner and 
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form as charged in the indictment; and thereupon each any 
every member of the jury is asked if that is his verdict and 
each and every member thereof say that the defendant is 
guilty in manner and form as charged in the indictment; 
and thereupon the defendant is remanded to the Washington 
Asylum and Jail. 

5 In the District Court of the United States 
for the District of Columbia 


United States 

VS. 

Frederick C. Mergner ^Criminal No. 72840 
Defendant J 

[Filed Jun 24 1944 Charles E. Stewart, Clerk] 

Motion for a New Trial 


Now comes the defendant, by his unassigned attorney, 
and moves the Court to grant a new trial herein for the 
following, among other reasons: 

1. The Court erred in admitting the statements of the 
defendant to the police officers. 

2. The Court erred in refusing to strike from the evi¬ 
dence the testimony of the police officers concerning the 
statements made by the defendant. 

3. The Court erred in denying the motion of the defend¬ 
ant to instruct the jury that it could not convict the de¬ 
fendant of murder in the first degree. 

4. For such other and further reasons as are apparent 
on the face of the record. 

John H. Burnett 
600 F Street, N.W. 

Washington, D. C. 
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Service of the above motion acknowledged this 24th day 
of June, 1944. 

Edward M. Curran, U. S . Attorney 

By C. J. Coogan 

6 District Court of the United States for the 

District of Columbia 

Friday, June 30, 1944. 

The Court resumes its session pursuant to adjournment: 
Hon. James M. Proctor, presiding. 

United States 1 No. 72840 
vs. [-Indicted for 

Frederick MergnerJ First Degree Murder 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintend¬ 
ent of the Washington Asylum and Jail, and by his attorney, 
John H. Burnett, Esquire; and thereupon the defendant’s 
motion for a new trial, coming on to be heard, after argu¬ 
ment of the counsel, is by the Court overruled, to which action 
of the Court, the defendant by his attorney, prays an excep¬ 
tion which is noted; and thereupon it is demanded of the 
defendant what further he has to say why the sentence of 
the law should not be pronounced against him, and he says 
nothing except as he has already said; whereupon it is con¬ 
sidered by the Court that the said defendant for his said 
offense, be taken forthwith to the Washington Asylum and 
Jail, otherwise known as the District Jail, in the District 
of Columbia from whence he came and there be kept in 
close confinement; and that on the 17th day of November, 
A. D. 1944, he be taken to the place prepared for his execu¬ 
tion within the walls of the said Washington Asylum and 
Jail and that then and there between the hours of Ten (10) 
o’clock ante meridian and Two (2) o’clock post meridian he 
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be electrocuted by causing to pass through his body a current 
of electricity of sufficient intensity to cause his death and 
that the application of such current shall be continued until 
he is dead, and may God have mercy on his soul; it is 

7 further ordered that a certified copy of this sentence 
shall be transmitted by the Clerk of the District Court 

of the United States for the District of Columbia to the 
Superintendent of the aforesaid Washington Asylum and 
Jail not less than ten days prior to the time fixed in this 
sentence of the Court for the execution of the same. 

8 [Filed Jul 17 1944 Charles E. Stewart, Clerk] 

In the Supreme Court of the District of Columbia 

United States of America' 

v$. -Criminal No. 72840 

Frederick C. Mergner 

Assignment of Errors 

1. The Court erred in admitting the statements and con¬ 
fessions of the defendant. 

2. The Court erred in refusing to strike from the evidence 
the statements and confessions of the defendant. 

3. The Court erred in denying the motion of defendant 
to direct the jury that it could not return a verdict of mur¬ 
der in the first degree. 

John H. Burnett 
600 F Street N.W. 
Attorney for Defendant. 

Service of copy acknowledged this 17 day of July, 1944. 

Edward M. Curran 

U. S. Attorney 
By John P. Burke. 
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' [Filed Aug 7 1944 Charles E. Stewart, Clerk] 

In the District Court of the United States for the 
District of Columbia 


United States 
vs. 

Frederick C. Mergner 
Defendant 


■Criminal Case No. 72840 


Order Extending Time to Settle Bill of Exceptions 


It appearing to the Court that the trial Justice, before 
whom this case was tried, is out of the jurisdiction, that 
counsel for the respective parties have consented hereto 
and that an extension of time for the purpose of settling the 
Bill of Exceptions herein is required in the interest of jus¬ 
tice, it is, by the Court, this 7th day of August, A. D. 1944, 
AbjuDGED and Ordered that the time for the settling of 
the Bill of Exceptions herein be and the same is hereby 
extended to and including the 18th day of September 1944. 


Matthew F. McGuire, 

Justice. 


Consented to: 

John W. Fihelly 

Assistant U. S. Attorney 
John H. Burnett 

Attorney for Defendant. 


10 i In the District Court of the United States 
for the District of Columbia 


Holding a Criminal Court 

[Proposed Bill of Excep. filed Aug 2 1944 
Charles E. Stewart, Clerk] 
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United States 
vs. 

Frederick Mergner 


^•Criminal No. 72840 


[Filed Sep 18 1944 Charles E. Stewart, Clerk] 

Washington, D. C. 
August 1, 1944. 


Bill of Exceptions 


This cause came on for trial before the Honorable James 

M. Proctor, Associate Justice of the District Court of the 

United States for the District of Columbia, and a jury, on 

the 19th, 20th, and 21st days of June, 1944, the United States 

being represented by John W. Fihelly, Assistant United 

States Attorney for the District of Columbia, the defendant 

bv John H. Burnett. 

•> 

The following proceedings were had: 


A jury was impaneled and sworn to try the issues of the 
case. 

It was stipulated and agreed by and between the attor¬ 
neys for the respective parties that if Verna Harrison were 
called as a witness for the United States she would testify 
that she was the roommate of Charlotte Robinson named 
in the indictment and on October 26,1943, she identified the 
body of Charlotte Robinson to Joe Small, Assistant Morgue 
Master, and that if Joe Small were called as a witness for 
the United States he would testify that he in turn identified 
said body to Dr. Christopher J. Murphy, who per¬ 
il formed an autopsy on the body that same day. 

Christopher Joseph Murphy, called as a witness for the 
United States, testified that he was a surgeon and a Deputy 
Coroner for this District; that on October 26,1943, he per¬ 
formed an autopsy on the body of said Charlotte Robinson, 






12 


a white girl of about 30 years of age, weight 121 pounds, 
height 5 feet, 3 inches; which body he had seen at Casualty 
Hospital; that there were five gunshot wounds of entrance 
in the body, four of them in the left side of the face and 
head with two wounds of exit on the right side, two bullets 
remaining in the skull, which were removed and turned over 
to Sergeant Felber of the Homicide Squad; that there was 
another gunshot entrance and an exist in the middle finger, 
second joint, of the left hand. There were powder marks 
and smudging around three of the wounds of entrance in 
the skull. One wound in the skull had no powder marks 
about it nor burns. There was a deep, extensive powder 
mark and bum about the wound in the left finger. There 
was a scratch mark three-fourths of an inch long under the 
left side of the chin. The cause of death was gunshot wounds 
of the head and face, injuring the brain and causing hem- 
orhage and shock. Any one of the four wounds in the head 
could have been fatal. The course of the bullets was from 
left to right, backwards, passing through the brain. The 
powder burns indicated that the revolver was held within 
18 inches of the body. The two bullets taken from the brain 
of deceased were properly identified, their custody accounted 
for and were admitted in evidence. 

Grace M. Lucas, was then called as a witness for the 
United States and testified as follows: 

She resides at 631 A Street, Northeast. On September 
25, 1943, about 8 p. m., she went to mail some letters at 
Seventh and East Capital Streets. As she turned the comer 
on Seventh and A Streets, she noticed a man stooped over 
doing something, just around the comer on Seventh. On 
her way back, about the second tree from A Street on Sev¬ 
enth Street, was a dark car parked. A man and 
12 woman were at the door of the car. The door was 
i open. The man was removing the woman from the 
car. He had her in his arms and placed her on the ground. 
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After the witness passed, she looked back and noticed that 
the woman’s head was bending back and that her face was 
bleeding and appeared to be bruised. The man placed the 
woman on the ground and drove away. Prior to driving 
away, the man asked what I w T as looking at. Witness was 
on A Street, having just turned the corner from Seventh. 
He was then at the car door, it was open and the witness 
had no difficulty in hearing what he said. The witness left, 
had certain conversations -with others and returned to the 
scene. She saw the woman on the sidewalk; her feet were 
at the curb and her head toward the sidewalk. The witness 
then identified several photographs of the area heretofore 
mentioned, which was admitted in evidence by consent of 
defendant and explained to the jury by witness and counsel. 
The witness then stated that the bodv of the woman was 
lying partially in the tree box. She saw no persons other 
than the man and woman. The witness then identified a 
photograph showing a manhole. She did not notice it until 
a policeman called her attention to it. She then saw that 
it was opened; the cover was partially off. Thereupon it 
was conceded that it was the defendant’s automobile which 
the witness saw. At the time witness saw the man and 
woman, the latter was mumbling incoherently. It had been 
raining that night; it was rather a dark, misty night. The 
man she saw was a white man, of about medium height, 
dressed in dark clothing, a dark overcoat and hat. 

Carrie N. Chamblin was then called as a witness for the 
United States and testified as follows: 

She resides at 653 A Street, Northeast. On October 25, 
1943, Mrs. Lucas came to her home and after a conversation 
witness made a telephone call and then went to where the 
body was. She saw the body lying in the tree box. She 
was still alive, because she heard hideous noises. 
13 She identified a photograph of the area and stated 
that one foot of the woman was on the curb and the 
other was bent underneath her. The woman had only one 
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shoe on. The witness looked for the other shoe but could 
not find it. 

Robert C. Redding, called as a witness for the United 
States, testified as follows: 

He is a member of the District Police Force. On October 
25, 1943, he went to Seventh and A Street, Northeast, after 
receiving a radio call at 8:15 p.m. On arrival he saw a 
body lying flat on its back in the tree box approximately 
38 feet south of the curb of A Street, on the west side of 
Seventh Street. The witness identified a photograph of 
the area and stated that the woman was lying in a tree 
box with her feet toward the curb. The manhole cover 
shown in the picture was about half or two-thirds off, 
pushed back toward the street, picked up and slid back 
off. The woman had one shoe on. Witness identified the 
shoe which was admitted in evidence without objection. 
Witness looked around but did not find the other. He and 
Officer Rollins took the woman to the hospital. The body 
was about 15 or 18 feet from the manhole. The woman was 
breathing and gurgling; she was unable to say anything and 
made no answers to any questions. It had rained hard and 
was muddy. It was not raining when witness arrived. It 
rained before and after. 

Wallace L. Rollins, a witness for the United States and 
a member of the District Metropolitan Police Force, testi¬ 
fied substantially as did the preceding witness. 

John T. Shuman, a witness for the United States, testified 
as follows: 

He is a physician. On October 25,1943, he was stationed 
at Casualty Hospital. About 8:45 p. m. Officers Redding 
and Rollins brought in a lady on a stretcher. The patient 
was still alive, about to strangle in blood in her 
14 throat. Brain tissue was protruding from one of the 
wounds. The lady was dying fast. When her head 
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was cleaned, it was obvious that she was suffering from 
gunshot wounds. There were powder bums on the left 
cheek, three bullet wounds there, one on the left temple, 
and the third finger of the left hand was fractured, having 
a powder bum on it. She was pronounced dead at 9 o’clock, 
the same night. 

It was then stipulated and agreed by and between the 
attorneys for the respective parties that if four persons 
residing in the neighborhood of Fifth and A Streets, North¬ 
east, were called as witnesses for the United States, they 
would testify that about 8 p. m. of October 25, 1943, they 
heard three or four shots fired. 

Bernard D. Crooke, called as a witness for the United 
States, testified as follows: 

He is a detective sergeant attached to Detective Head¬ 
quarters of the Metropolitan Police. He saw the defendant 
at his home, 3328 University Place, in the vicinity of Ameri¬ 
can University, about 2 p.m. on October 26,1943. Sergeant 
Perry and Investigator Cordell were with him. Witness 
went there in an automobile. He saw a Packard sedan oppo¬ 
site the residence. He saw a bullet hole in the right ven¬ 
tilator window. On the front seat was a lady’s coat. The 
front seat had a flowered covering which had bloodstains 
on it. Witness and Sergeant Perry went to the house. Mr. 
Mergner, the defendant’s father, answered the door, and 
on identifying themselves, he invited them in. As they 
walked inside the hallway, the defendant asked if that was 
the police, and his father answered “Yes.” The defendant 
asked them back to a sun parlor. Defendant asked them 
if either of them were Inspector Barrett. They said “No.” 
The police officers were asked to have a seat and the de¬ 
fendant asked what he could do for them. Sergeant Perry 
asked defendant if he knew Charlotte Robinson, if she 
worked there. Defendant said she did, that he was 
15 in love with her, never wanted to see her again, she 
was a rat. Sergeant Perry stepped out in the hall 
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and returned; then informed the defendant he was under 
arrest and asked him where the gun "was. The defendant 
said he would give it to him, it was in the car. Sergeant 
Perry stepped out of the room again. Defendant told wit¬ 
ness to sit down. As witness sat down* he saw defendant 
get up from his chair and reach for his hip pocket and pull 
a gun. Witness jumped on defendant’s back, the rug rolled 
up and defendant went down on his face. Witness grabbed 
defendant’s arm and defendant’s father yelled, “Fred, drop 
that gun.” Sergeant Perry returned and took the gun from 
defendant’s hand. Witness and Sergeant Perry got defend¬ 
ant up and put him back in the chair. Prior to pulling the 
gun, defendant had said, “I’m going to kill one of you sons 
of bitches or you are going to kill me before you leave here,” 
but witness did not pay a lot of attention to it at that time. 
Witness thought defendant was talking. The police officers 
carried defendant out, put him in a car, and started for 
No. 8 Police Precinct. Enroute, they had a radio call to 
take defendant to No. 10 Precinct. The officers carried 
defendant from the rear of the precinct, through the garage, 
up the steps to the first floor, then up the steps to the second 
floor, and turned him over to Inspector Barrett and Lieu¬ 
tenant Flaherty. At defendant’s home there was a wine 
bottle, out of which defendant’s father gave him a small 
drink. Then defendant got the bottle a second time and 
his father tried to take it from him and defendant spilled 
some wine on his shirt. The only time witness noticed that 
defendant staggered real bad was when defendant was 
climbing the steps at No. 10 Precinct. Defendant then 
staggered back and witness put his hand to his back, 
16 sort of balanced defendant, and after witness got 
defendant straightened up, defendant stepped right 
on up the steps. At the time of talking to defendant at his 
home, witness understood defendant very well and defend¬ 
ant seemed to understand what was said to him. About 3 
p. m. witness, with Sergeants Perry and Caranfa, returned 
to University Place for defendant’s automobile which had 
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been left under police guard. A lady’s black coat with a 
brown fur collar was lying across the front seat. A blue 
slipper of the right foot was on the floor in back of the 
front seat and also an umbrella in the back. A lady’s pocket- 
book, a man’s pair of shoes and a man’s coat were taken 
from the house. Witness found a bullet lodged in the lining 
in the top of defendant’s car. Witness then identified pho¬ 
tographs of the automobile showing the bullet hole, the 
coat, the covering on the front seat, and the shoe and um¬ 
brella in the back. Witness then testified that he turned 
over the bullet found in the top of the car to Captain 
Fowder, the ballistic expert of the Police Force, and the 
same was marked Government Exhibit 25 and received in 
evidence. The gun taken from defendant was marked Gov¬ 
ernment Exhibit 26 and received in evidence. The aforesaid 
articles found in defendant’s car and the said articles found 
in defendant’s home "were also admitted in evidence. 

On cross-examination, witness testified as follows: 

When defendant said he was going to do something to 
one of the police officers, witness thought defendant was 
just talking. Defendant was noticeably under the influence 
of alcohol then. Witness understood defendant very plainly. 
There was no thickness of his tongue. Defendant seemed 
to be very nervous; on one or two occasions defendant 
broke into a cry and grit his teeth. Defendant did not 
make any particular remarks when he was crying; he would 
fill up and grit his teeth. Tears would come in de- 
17 fendant’s eyes; he would make a face or grimace. 

When witness jumped on defendant’s back, defendant 
just fell flat on his face. The floors were highly polished, 
the rug on the floor rolled from under defendant and he 
went down on his face. After the gun was taken from 
defendant, witness and Sergeant Perry caught defendant 
by him arms, raised him and sat him in a chair. Witness 
did not know whether defendant could have gotton up by 
himself. The police officers just helped defendant to the 
chair, eased him down into it. Defendant was staring off 
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in h staring manner at that time. The wine defendant drank 
was about a half of a small, flat-bottom glass. Defendant 
had a little weave when he was standing still, which wit¬ 
ness concluded was from liquor. 

Walter D. Perry, called as a witness for the United States, 
testified as follows: 

He is a detective sergeant attached to Police Headquar¬ 
ters. He went to defendant’s home about 2 or 2:15 p.m. on 
October 26, 1943, with Sergeant Crooke and Mr. Cordell. 
He saw defendant’s Packard sedan parked across the street 
from the house. He saw the same things on and in the car 
as did Sergeant Crooke. He and Sergeant Crooke went 
intb the house. Witness was met at the door by defendant’s 
father. Defendant asked if it was the police, his father 
said it was, and defendant said, “Show them in.” Defendant 
said something about it being Inspector Barrett at the door. 
Defendant asked us to have a seat. Witness asked if de¬ 
fendant knew Charlotte Robinson. Defendant said he did, 
that she used to work for him, he was in love with her, he 
never wanted to see her again, and that she was damn rat. 
Witness left the room to make a telephone call and on his 
return asked defendant how long Mrs. Robinson had 
18 work for him and when he had last seen her. Defend¬ 
ant wanted to know what his was all about and wit¬ 
ness told him and said that the police were making an 
investigation and would appreciate it if defendant would 
tell them all he knew about her. Witness went out in the 
hall and talked to defendant’s father. He then went back 
to'the defendant’s automobile. Upon his return, he placed 
thfe defendant under arrest and asked the defendant for 
the gun. Defendant said he would give witness the gun, 
that it was out in the car. Witness again left the room to 
telephone. He heard a noise and returned. Defendant was 
on the floor. Sergeant Crooke was on top of him. Defend¬ 
ant had a gun in his right hand and witness wrenched it 
from him. Witness and Sergeant Crooke picked defendant 



I 


19 


up and set him back in his chair. Defendant understood 
what witness and Sergeant Crooke said to him. Defendant 
took a drink of wine while in the house. The defendant 
walked from the house all right. On the way to the precinct 
witness talked to defendant. Witness understood defendant 
and answered his questions. Apparently, defendant under¬ 
stood. Before they arrived at No. 10 Precinct, defendant 
insisted that witness get him some whiskey. Witness stalled 
defendant off, told him he could not guarantee defendant 
he could, also telling defendant that witness did not know 
whether they would pass any liquor stores. During the 
trip to No. 10, defendant would get somewhat abusive and 
rather loud and boisterous. Before arriving at No. 10, 
defendant became calm. Witness told defendant about the 
liquor store so as to get along better with defendant with¬ 
out having any trouble with him. Defendant made a state¬ 
ment to witness as to what he would do if witness got him 
some liquor. Defendant said, “You want to know all about 
who killed that girl, don’t you?” Witness said, “Well, we’ll 
talk about that later.” Defendant said, “I can tell 
19 you, don’t you think I can’t. If you get me some 
whiskey, I will tell you all about it; don’t you think 
I can’t.” In going up the steps at No. 10, defendant stag¬ 
gered and sort of went cater-comer across the steps. Ser¬ 
geant Crooke straightened him and defendant ran up the 
steps saying, “You don’t have to push me or help me, I can 
get along without it.” Witness left defendant with Lieu¬ 
tenant Flaherty and Inspector Barrett. 

On cross-examination, the witness testified as follows: 

When witness said defendant got abusive, loud and bois¬ 
terous, defendant would curse and swear, tell witness that 
defendant could whip witness, that defendant had never 
been whipped in his life and if witness did not think de¬ 
fendant could whip him, witness could feel his arm and see 
how hard it was. Nothing was said by witness to bring out 
the last remarks; defendant volunteered them. At the 
house, defendant had crying spells, would start to grimace 
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or make faces and grit liis teeth. Defendant did not appear 
nervous; that is, in a shaking form of nervousness. Neither 
defendant’s muscles, arms nor motions were jerky. His 
tongue was not thick. Defendant spoke very clearly. When 
first asked about Charlotte Robinson, defendant said he 
knew her, that she used to work for him, and that he was 
in lbve with her. The second time witness asked about 
Charlotte Robinson, defendant did not answer but told wit¬ 
ness that he had better be careful what he was doing, know 
w’hat he was doing. In the house, defendant became a little 
boisterous. That was confined to normal cursing and swear¬ 
ing; not extremely loud. Tw’o or three times when asked 
a question, defendant w’ould start cursing. Witness could 
not say for sure wiiether it was just when he asked defend¬ 
ant a question or other times, but there were times off and 
on wiien he would start cursing. Witness would not say 
definitely wiiether that occurred in response to a ques- 
20 tion. Defendant w’ould have spells of cursing and 
then w’ould talk naturally, fairly normal. Witness 
could not say what brought cursing spells on. It seemed 
to witness that most of cursing wras when deceased was 
mentioned. Defendant seemed hostile to deceased, cursed 
witness and cursed Sergeant Crooke, but not his father. 
There w*ere no cuts or bruises on defendant. 

Robert J. Barrett, called as a witness for the United 
States, testified as followrs: 

He is the Inspector in charge of the police detective force 
in this city. On October 26, 1943, about 3 p. m., witness 
talked to defendant, alone, at No. 10 Precinct. Thereupon 
the jury w*as excluded, and witness, being examined by 
defense counsel, testified that defendant was taken before 
the United States Commissioner at 4:15 p.m. The defendant 
w’as being taken to No. 8 Precinct when witness counter¬ 
manded that order and ordered defendant to No. 10 Pre¬ 
cinct for the purpose of witness seeing defendant and talk¬ 
ing to him. When witness first talked to defendant alone, 
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defendant was under the influence of intoxicants; defend¬ 
ant cried, he had to hold witness’s coat and hand. Defendant 
had hold of the witness’s arm and coat and cried 'while he was 
talking. Defendant was not hysterical. Defendant had wit¬ 
ness’s arm, pulled his coat and squeezed witness’s hand. 
Defendant talked very plain at times, at other times he was 
a little different, talked about his children, his family, he 
cried. Defendant would start to talk about what he had 
done and then he started talking about the children. De¬ 
fendant had a different attitude; if it was about the children, 
he cried; if it was about what happened, it was different. 
Defendant started to tell witness about what he had done 
and then he would break off and start talking about 
21 the children and start crying. Defendant told witness 
that he had been drinking since Friday. He looked 
the part, he looked like a man that had been on a drinking 
spree for a few days, he had the indications of it. Defendant 
had signs of bloodshot eyes; he was not jumpy in his actions. 
His face was red. Defendant’s eyes were bloodshot, his 
face was red, he had the odor of alcohol coming from his 
breath and he gave every indication of a man who had been 
drinking a couple of days. Witness talked to defendant 
about ten minutes, then had Lieutenant Flaherty come in 
and they talked about eight more minutes. The reason wit¬ 
ness sent defendant to No. 10 was because witness could 
talk to him there. When questioned by the prosecutor, the 
witness testified as follows: Defendant asked to talk to 
witness alone because defendant had known witness. De¬ 
fendant said witness’s daughter and defendant’s daughter 
were friends. Defendant had known Lieutenant Flaherty 
and recognized him. Defendant seemed to understand what 
witness and Lieutenant Flaherty said to him. Witness could 
understand defendant very plainly. Defendant’s statements 
were coherent. When defendant’s children and family were 
mentioned, defendant cried and would squeeze witness’s 
arm and cry about the children, what was to become of them. 
When defendant spoke of Charlotte Robinson, he was more 
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or less nasty about her, had a nasty attitude. Defendant’s 
mind seemed to be working. It was conceded that Inspec¬ 
tor Barrett offered no inducement to defendant to make a 
statement. When again questioned by defense counsel, wit¬ 
ness testified that defendant had no attorney. When ques¬ 
tioned bv the Court, witness testified that he saw defendant 
at 4:15 p. m. as he was on the way to the Commissioner’s 
office and that the condition of defendant was the 
22 same as it was at No. 10, he had every indication of 
1 a man that had been drinking, his eyes were blood¬ 
shot, his face was red. There was no material change in 
the defendant. 

Jeremiah F. Flaherty was then called, out of the presence 
of the jury, and on being questioned by defense counsel, 
testified as follows: 

He is a member of the Metropolitan Police Force and was 
with Inspector Barrett at No. 10 when he talked to defend¬ 
ant. Defendant talked to Inspector Barrett first, about 3 
o’clock. When witness saw defendant, the latter had been 
drinking. Witness would not say defendant was drunk. 
In fact, if defendant was walking down the street and wit¬ 
ness did not come in contact with him, witness would not 
arrest him. Defendant did not stagger, but on talking to 
him, you would get from his appearance and his conversa¬ 
tion that he had been drinking. The things that caused 
witness to believe that were defendant’s actions; he would 
cry at times, especially when he would talk about his chil¬ 
dren, and at other times he would grab witness and show 
how strong he was, and things like that. Defendant had 
an odor of whiskey on his breath; he would jump from one 
object to another. Defendant would want to know what 
would become of his children and would start crying; then 
he would ask you to feel how strong he was. Defendant 
looked like a man who had been on a drinking bout. Defend¬ 
ant had a handkerchief up to his face when he was crying. 
Defendant talked about when he met witness in 1939 and it 
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seemed all clear to defendant. Defendant had no attorney 
at that time. On being questioned by the prosecutor, wit¬ 
ness testified that defendant said he knew witness since 
1939. Witness understood the defendant answered ques¬ 
tions and told witness things that witness did not 
23 know. Defendant’s answers were responsive to ques¬ 
tions asked by Inspector Barrett and witness. Wit¬ 
ness would say that defendant’s mind was functioning all 
right. 

Needham C. Tumage, called as a witness, out of the pres¬ 
ence of the jury, on being questioned by defense counsel, and 
as a defense witness, testified as follows: 

He is the United States Commissioner for this Court. A 
complaint was made against defendant on October 26,1943, 
by Sergeant Crooke between the hours of 4 and 5 p. m. 
A plea of not guilty was entered by the witness. There 
were two reasons for that. One was that the witnesses 
were not present; the second was that the defendant was 
so emotionally disturbed that he ought not to have been 
arraigned. Defendant was apparently in a condition where 
he had very little understanding of the gravity of the charge 
which had been placed against him. Defendant was not 
in any position to be arraigned at that time. Defendant 
seemed to have no understanding whatever of the predica¬ 
ment he was in. Defendant answered to his name, he made 
something of a scene, which I would call a scene, not to 
terrible a scene, and acted certainly abnormally, to say the 
least. Defendant was talking, his conversation was abso¬ 
lutely unintelligible. Witness could not remember what 
defendant said. Defendant was talking in a loud voice and 
also mumbling to himself. Witness could understand some 
of it but could not remember it. Defendant answered his 
name, said, “This is getting serious,” then started to go 
all to pieces; he was pretty nervous. Witness did not take 
defendant’s plea, but entered a plea of not guilty and com¬ 
mitted defendant to the custody of the U. S. Marshal. De- 









24 


fendant was never arraigned. On examination by the prose¬ 
cutor, the witness testified that he asked defendant how 
he plead, got no answer and entered a plea of not guilty; 
that defendant’s case was continued to November 2, 1943, 

I and prior thereto defendant was indicted and his case 
24 never came back before the witness. Witness entered 
a plea of not guilty for defendant. Witness asked 
defendant if he was guilty or not guilty and is certain that 
he got no answer. 

Thereupon counsel for defendant objected to the admis¬ 
sion of the statements made to Inspector Barrett and Lieu¬ 
tenant Flaherty on the ground that defendant was taken 
to No. 10 for the purpose of having the police talk to him 
when he should have been arraigned, the defendant was 
intoxicated or under the influence of liquor, and had no 
attorney, and that the statements were inadmissible. The 
objection was overruled and exception noted. 

Thereupon the jury wns recalled. 

Robert J. Barrett, being previously sworn, testified on 
behalf of the United States, as follows: 

The defendant asked to talk to the witness alone. The 
defendant stated that he had given himself up and wit¬ 
ness explained that defendant had not given himself up, 
that Officers Perry and Crooke had arrested him. Defendant 
said he had called witness; that he had known Charlotte 
Robinson, the deceased, since April 5, 1942; that she had 
lived at his house, took care of his children; that she was 
sick and he had taken care of her like a baby, she had sinus 
trouble. Around Christmastime a friend from Chicago 
came to visit Charlotte Robinson and defendant noticed a 
change in her. Mrs. Robinson did not have naturalization 
papers when she came to work and she started those, and 
right after Christmas the defendant found a letter in her 
belongings and saw that she had a criminal background, 
that is, that her husband was in trouble. Defendant also 
stated that Mrs. Robinson was after him for money and 
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on the night of the 25th defendant’s daughter had called 
Charlotte and talked to her and that defendant later 

25 talked to her over the phone and she wanted $4,000, 
wanted some clothes brought to her. Defendant met 

Mrs. Robinson at Fourth and East Capitol Streets. He 
drove to Fourth and A Streets, and enroute she kept asking 
where the money was. Defendant told her it was in a bag 
on the back seat and she looked in the glove compartment, 
looked on the back seat and did not see it. Defendant said 
there was quite some argument, and at Fourth and A he 
shot her several times. Defendant then stated that he drove 
to Seventh and A where he was going to put her down the 
sewer and a lady came along and he asked her what she 
was looking at and he left her there. Defendant said he 
was going to put her down the sewer, she was a rat, put 
her down there with the rats. Defendant said he had known 
witness a long time, that their children had played together. 
Witness asked defendant to let him bring Lieutenant Fla¬ 
herty in and to repeat what defendant had said. Lieutenant 
Flaherty came in and was recognized by the defendant. 
Defendant repeated the above statement, adding that Mrs. 
Robinson’s pocketbook was in his dresser drawer and that 
witness and Lieutenant Flaherty could go get it. On Octo¬ 
ber 28, 1943, witness talked to defendant at the District 
Jail, in the presence of Lieutenant Flaherty and Sergeant 
Caranfa. Defendant was told that there were a few things 
witness wanted to straighten out. Defendant said he wanted 
to correct his statement about the shooting at Fourth and 
A, that it happened on Fifth Street, between A and East 
Capitol. Defendant said he was not in the habit of carrying 
a gun, that he kept the gun in the dresser drawer at his 
home and that he had it in his pocket that night. Witness 
told defendant that it was more or less vicious statement 
made to witness at No. 10 about putting Mrs. Robinson 
in the sewer for the rats and defendant said, “She 

26 is a rat, she is rotten, she is rotten inside.” On cross- 
examination, the witness testified that he ordered de- 
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fendant taken to No. 10 for the purpose of talking to the 
defendant just because it was centrally located. Defendant 
gave every evidence of a man who had been on a drinking 
bout for some time. He so told witness, said he had been 
drinking since Friday. Defendant had a flushed face and 
his eyes were bloodshot. At times defendant would break 
down and cry. Defendant would talk about his children, 
he had witness by the arm, held his coat, talked about his 
children. Defendant did not stop talking about one thing 
to talk about another. Defendant finished whatever sub¬ 
ject he was on. He would hold witness’s arm and hold his 
hand. When defendant cried he would want to know what 
was to become of his children, and if asked about the facts 
of the crime he would talk about it. Witness asked defend¬ 
ant about the latter’s children. Witness talked to defend¬ 
ant about ten minutes alone and ten or twelve minutes with 
Lieutenant Flaherty. At 4:15 defendant was booked at head¬ 
quarters and immediately taken to the United States Com¬ 
missioner. On redirect examination the witness testified as 
follows: At No. 10 Precinct defendant did not cry when the 
name of Charlotte Robinson was mentioned. Defendant 
was very rough about her. Defendant stated that on Sun¬ 
day, October 24,1943, he had been over to Charlotte Robin¬ 
son’s house with an envelope to pay her some money, but 
could not get hold of her. He left the envelope with Mrs. 
Robinson’s roommate. Defendant stated that after the 
■woman came along and he asked her “What are you looking 
at?” defendant laid the body on the sidewalk. Defendant 
also stated that the gun that Officers Perry and Crooke had 
was the gun that was used; he threw the empty cartridges 
away but did not know where. Defendant said the 
27 car was in front of his house and had a bullet hole in 
it, that there was blood in it, and a slipper, that Mrs. 
Robinson’s pocketbook was on the front seat of his car 
and he took it and put it in the bureau drawer of his bed¬ 
room. Defendant then stated that he was in love with de¬ 
ceased; that he had talked marriage, but after she got her 
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naturalization papers and he had seen the letter, he knew 
she was getting ready to leave and all she wanted was money. 
Defendant stated that in his telephone conversation with 
deceased, she asked for money and clothes, which he 
brought; he brought her a jacket and a winter coat. When 
Lieutenant Flaherty was present, defendant said that when 
he was parked with the deceased the gun was in his pocket. 
Defendant then said that deceased wanted money, that there 
was more or less an argument about the money. Deceased 
looked in the glove compartment. Then defendant told her 
it was in a bag on the back seat, but there was no money 
in the car. At the jail when asked about the bullet hole 
in the car ventilator and the shoe in the car, the defendant 
said he would rather not answer because he did not want 
to tell a lie, that after he talked to his attorney he would 
decide whether or not to answer. Defendant at that time 
also asked witness to call his brother and father to tell 
them to have Mr. Burnett get in touch with him, which 
witness did. Defendant also said that he had covered the 
information about the bullet hole and the shoe at No. 10. 
On being questioned by the Court, witness testified that he 
talked to defendant on the afternoon of October 26 and at 
the jail on October 28 about 10 a.m.; that on the latter occa¬ 
sion defendant’s condition was noticeable, there was a big 
difference; that defendant was not under intoxicants at the 
jail and looked like a perfectly sober man. 

28 Jeremiah F. Flaherty, having been previously 
sworn, was recalled as a witness for the United States 
and testified as follows: 

He is a Lieutenant of the Police Force, attached to the 
Homicide Squad. He talked to defendant on October 26, 
1943, about 3 p. m., at No. 10 Precinct. Inspector Barrett 
was present. Defendant knew and recognized witness whom 
he has known since 1939. Inspector Barrett, in the presence 
of defendant, said that defendant had told the Inspector 
about the shooting of Charlotte Robinson and the Inspector 
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had asked defendant to repeat it to witness. Defendant 
said he would. Witness asked defendant if it was true that 
he had shot the Robinson girl and defendant said “Yes.” 
Witness asked defendant if he would repeat his story and 
defendant said he would. At that time defendant showed 
signs of having been drinking. Defendant said that Mrs. 
Robinson came to his house about a year and a half ago 
to care for his children and that at that time she did not 
have her citizenship papers, and he fell in love with her. 
Defendant thought she was in love with him and they 
talked of marriage. There came a time when she got her 
papers and defendant found out through someone else she 
had been writing to that she was going to leave him. She 
got work and left his house. Witness was not sure of the 
time that defendant said Mrs. Robinson got her citizenship 
papers. Defendant said that she had been away from his 
house three weeks, and that it was shortly after getting 
her papers that Mrs. Robinson got a job. Defendant said 
that he was in love with deceased and tried to get her to 
come back: that he would call her several times, but could 
not get her on the phone. Defendant said that on this 
Monday night he got his daughter to call up and get 
29 Charlotte on the phone and defendant took the phone 
over and talked to deceased and that the latter agreed 
to meet defendant at Fourth and East Capitol around 7:30. 
Deceased asked defendant to bring some of her colthes, she 
said there was a coat (which was later found in the car). 
Defendant said further that deceased had been after de¬ 
fendant for some money and he promised her he would 
bring $4,000 with him; that defendant left his home in an 
automobile, picked up deceased at Fourth and East Capitol, 
drove around on Fourth Street, and she wanted to know 
where the money was; that deceased looked in the glove 
compartment and could not find it; that he told her it was 
on the back seat in a bag: deceased looked back there and 
could not find the bag, and something occurred there, some 
words between the two of them; that defendant never ex- 
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plained what it was and it resulted in the shooting; that 
defendant did not know how many shots he fired, but drove 
to Seventh and A, Northeast, and parked the car; that de¬ 
fendant intended to put deceased down the sewer; that he 
got out of the car, took off the sewer top, went back to the 
car, got the girl out, and was in the act of taking her from 
the car to the sewer when some lady came along and noticed 
him; that defendant said, “What are you looking at?”; 
dropped the body, got in his car and drove away; that on 
the way home defendant unloaded the gun and threw the 
empty cartridges away; that arriving at the house, he parked 
the car and went on in. Defendant was asked about the girl’s 
pocketbook, as it had never been found; she had one when 
she met him. Witness asked where the pocketbook was 
and defendant said that when he arrived home, the pocket- 
book was on the front seat and that he took it in and put 
it in the top bureau drawer in his room, saying, “It is there. 

I don’t want it. If you want to send somebody out 
30 you can get it.” Witness did not know the exact 
weight of the manhole cover at Seventh and A Streets, 
Northeast, but it was too heavy for him to lift. On Thurs¬ 
day, the 28th, the witness talked to defendant at the District 
Jail, Inspector Barrett and Sergeant Caranfa being present. 
At that time, Inspector Barrett told defendant that they 
were there to have further talks with him about the shoot¬ 
ing. At No. 10 defendant had told the police officers that 
the shooting occurred on Fourth Street; witness, at the Jail, 
told defendant that they had canvassed Fourth Street and 
could not find anyone who had heard the shots. Witness 
then asked defendant if he was sure about that being where 
the shooting occurred. Defendant said, “I told you Fourth 
Street at No. 10, but I was mistaken. It happened on Fifth 
Street;” that Fourth and Fifth Street were Northeast; that 
defendant was asked how long he had had the gun and bp 
said about three years; that some man who worked at the 
bakery had given it to him; that upon inquiry, defendant 
said he was not in the habit of carrying the gun, that he 
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generally kept it at home, and that it was the first occasion 
he had carried it with him. Defendant was then asked 
why he carried the gnn on that particular night and he 
said he would rather not answer. Inspector Barrett asked 
defendant about a statement at No. 10, about defendant 
referring to deceased as a “rat” and defendant’s intention 
to put her in the sewer, and defendant said, “Well, she is 
rotten inside.” Upon being asked further to explain why 
he shot, defendant said he didn’t want to discuss it any 
further, that he had told them all about it at No. 10; that 
defendant said that when he talked to deceased on Fifth 
Street that he had the gun in his pocket; that defendant 
and deceased had some words at that time, when deceased 
could not find the money, and that was when the 
31 shooting occurred; that defendant made no answer 
as to how the bullet hole got in the car window; that 
when the police officers were leaving, defendant said he 
would think it over and might call the officers later and 
answer the question; that defendant said he had gone over 
the whole thing at No. 10 and there was nothing additional 
to add. On cross-examination, witness testified that when 
he talked to defendant at No. 10 he could look at the latter 
and tell he had been drinking; that when his children were 
mentioned, defendant would break down and cry; that after 
they had talked to defendant about this case, defendant 
would ask what would happen to his children and burst out 
crying; that several times defendant held onto Inspector 
Barrett’s hand or arm, and at times sat down and stood up; 
that defendant would get up on his feet, kind of get the 
Inspector up and pull on him a little bit, refer to his chil¬ 
dren, and start crying; that defendant tried to get the 
Inspector to stand up, would pull on his arms, this happened 
about twice; that the odor of alcohol was about defendant. 
On examination by the Court, the witness said that his visit 
to the Jail was in the morning, that defendant’s condition 
was all right then; witness saw a change in defendant; it 
was better, and defendant was not at all under the influence 
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of liquor or drink. On redirect examination, witness testi¬ 
fied that during all conversations with defendant, witness 
understood what defendant was saying and defendant an¬ 
swered all questions asked by him. 

John K. Baker then testified on behalf of the United 
States, as follows: 

That he is a detective attached to Detective Headquarters; 
that shortly after 4 o’clock he took defendant from No. 10 
Precinct on Park Road to Police Headquarters, 300 Indiana 
Avenue, Northwest; that defendant showed indica- 
32 tions of having been drinking, but he did not stag¬ 
ger; that defendant threw a .32 caliber bullet on the 
garage floor at Headquarters; that witness picked it up 
and showed defendant the bullet but defendant said nothing; 
the bullet was then admitted in evidence; that witness turned 
the bullet over to Detective Sergeant Crooke. 

Richard J. Felber then testified for the United States, as 
follows: 

That he is a detective sergeant attached to Detective 
Headquarters; that witness received two bullets from Dr. 
Murphy. 

It was then stipulated and agreed by and between coun¬ 
sel for the respective parties that the two bullets Sergeant 
Felber received from Dr. Murphy, which were taken from 
the head of deceased, were turned oved to Captain Fowler 
of the Police Force, who if called would testify that he had 
examined the two head bullets and defendant’s pistol and 
there was a similarity indicating that the two bullets had 
been fired through defendant’s gun, but because of their 
mutilation Captain Fowler could not be positive; that the 
bullet found in the car by Sergeant Crooks was examined 
by Captain Fowler and found to have been fired through 
defendant’s pistol; that said Fowler was a ballistic expert, 
and also an expert in the identification of fire arms. 

It was further stipulated and agreed between counsel for 
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the respective parties that at the time of the autopsy, Dr. 
Rosenberg, a deputy corner, took a test tube of blood from 
the body of deceased, and the same, together with the seat 
cushion of defendant’s automobile, the back seat of the 
automobile, and the cretonne cover on the front seat thereof, 
was properly presented to a competent chemist at the F. B. I. 
for blood tests, who found them all to contain the same type 
human blood, namely, international type B, found in about 
10 percent of the population; that blood on a coat obtained 
from defendant a short time after his arrest, together 
33 with blood on a woman’s shoe and a pair of men’s 
black oxford shoes, could not be typed, although there 
was blood on them; that a man’s gray shirt had blood of the 
B type; that a man’s white handkerchief found at the house 
had blood on it, but not enough to type; that part of a 
Washington Times-Herald newspaper, five-star edition, Oc¬ 
tober 26,1943, had B type blood on it; that the same was true 
of deceased’s coat found on the front seat of defendant’s 
car; that deceased’s pocketbook had human blood on it, but 
it could not be typed, and the same was true of a woman’s 
blue shoe for the left foot and a mate of the one heretofore 
mentioned, the same being the shoes deceased wore on the 
night of the shooting; that the distance from defendant’s 
house to Fourth and East Capitol was seven-and-a-fraction 
miles by one route and eight miles by another, as shown by 
a pre-tested speedometer and meter. 

Verna Harrison, a witness for the United States, testified 
as follows: 

That she lived at 325 East Capitol Street and was a Gov¬ 
ernment employee; that about two weeks prior to October 
25, 1943, deceased came to live with her as a roommate, 
although arrangements therefor had been made three weeks 
prior thereto. The Sunday deceased came to live with her, 
witness was invited to defendant’s house by deceased; she 
had dinner, and met the defendant and part of his family; 
that defendant and deceased met witness in front of Ameri- 
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can University. Defendant was driving his automobile. 
After dining, defendant asked witness if she didn’t think 
Charlotte was foolish for leaving a nice home. Witness said 
yes, she thought it was a beautiful home. Defendant came 
up while witness and deceased were packing deceased’s 
clothes. Defendant asked witness if she ever investigated 
a roommate before she moved in with her and witness said 
no. Defendant said, “Charlotte is no damn good.” 
34 Charlotte said, “Verna, do not pay any attention to 
him because he is angry with me and does not want 
me to move from his home. Let’s get through with our 
packing.” Witness paid no attention to what was said after 
that. After the clothing was packed, defendant got it into 
the car, took the two ladies home, got things out of the car, 
and drove away. At the time of packing, deceased said that 
defendant “does not want me to move from his home.” 
Witness saw defendant one week later. Witness and de¬ 
ceased went out a while in the afternoon; deceased suggested 
they go by the bakery and they met defendant, who took 
them around the bakery and showed them the equipment. 
That was on Sunday, the 17th. At that time no unfriend¬ 
liness was indicated between deceased and defendant. 
Everything was very pleasant and defendant was very nice 
to both of us. Witness saw defendant one week later in the 
afternoon of Sunday the 24th. Defendant came to witness’s 
apartment at the end of the first stairway on the second 
floor, rapped on the door, didn’t wait for witness to answer, 
but rushed in. Defendant found witness not presentable, 
so turned to go out, saying, “Is Charlotte in?” Witness said, 
“No, she is out for the evening.” Defendant then dropped 
a letter on a chair near the door and said, “Will you please 
give this to Charlotte for me?” Witness said she would. 
Defendant rushed down the stairs and said he had to hurry 
to work. Witness heard defendant walking fast, she did 
not see him. Defendant was in the apartment hardly two 
minutes. Witness noticed nothing unusual about defend¬ 
ant; he seemed in a very big hurry. During her acquaint- 
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ance with deceased and defendant, witness did not hear 
either of them mention anything about money coming to 
deceased from defendant or that deceased had asked de¬ 
fendant for any. On cross-examination, witness testified 
that she was asked by deceased to go to defendant’s house 
for dinner. After witness arrived, she did not recall 
35 anyone having anything to drink. Everything was 
very pleasant, very friendly when witness and de¬ 
ceased went to the bakery; it was at deceased’s suggestion, 
and deceased and defendant were very friendly. Before 
they left the bakery, defendant gave them some cakes to 
take home. When defendant came to witness’s apartment 
on the 24th, he started to back out when he saw her manner 
of dress. After defendant left the apartment on that date, 
deceased came in, opened the letter. It contained a $100 
bond which deceased had purchased from one of defend¬ 
ant’s daughters and a check for $20 for salary due deceased 
from defendant. On redirect examination, witness testified 
that deceased worked on Monday, the 25th, coming home 
about 6:30 p.m. Deceased seemed to be very happy about 
her work, and she continued speaking of it. 

Thereupon it was stipulated and agreed by and between 
counsel for the respective parties that all of the foregoing 
Government testimony referred to facts which occurred in 
the District of Columbia. 

Thereupon the United States rested its case. 

Minnie B. Capers testified for defendant as follows: 

That she worked at the Mergner house in October 1943 
for about five weeks; that she knew Mrs. Robinson, who 
hired witness. On the Wednesday before October 25th, de¬ 
fendant started to drink; witness did not see him drink 
anything, but Mr. Mergner was drunk. Defendant didn’t 
do anything but sat himself in the library room. Witness 
saw beer bottles and whiskey bottles around. Defendant 
seemed to be drinking all that week right heavy up until 
that Monday, and that Monday he seemed to drink heavier 
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than ever. Witness saw defendant off and on all day 
Monday, because he did not work that day. He was in and 
out all day Monday. Witness saw liquor bottles on the 
library table. Witness saw defendant about 6:15 p. m. and 
again about 10 p. m. on Monday. At the latter time, 
36 defendant had some whiskey bottles on the library 
table and was leaning over the breakfast table like 
he was asleep. Witness did not speak to defendant but 
went upstairs. On cross-examination, -witness testified that 
she knew defendant drank, but had never seen him stagger. 
Witness could not say defendant was drunk during the 
time she was there, he talked all right during that period, 
was very nice to witness. Witness could understand de¬ 
fendant when he talked and defendant seemed to under¬ 
stand witness. 

Joseph Lignelli testified for defendant as follows: 

That he was manager of a gas station at 1622 L Street, 
Northwest; that on Thursday prior to October 25th, pre¬ 
vious to the killing, he saw defendant for about ten minutes 
at the gas station. He asked defendant how he felt and 
he said, “Not so good.” Defendant was intoxicated. Wit¬ 
ness could tell that by smelling defendant’s breath and by 
how he walked. Defendant came in about once a week to 
buy gasoline and he looked different than formerly. That 
was about 1:30. On cross-examination, witness testified 
that the time was 1:30 in the afternoon; that he had known 
defendant about a year and a half; that defendant bought 
some gasoline for his Packard car. Witness did not tell 
defendant not to drive his car. 

Ada Moriarty testified for defendant as follows: 

That she was employed at the Schneider Baking Company 
and knew defendant. She saw defendant on Sunday, Octo¬ 
ber 24, about 5 or 5:30 p. m. Defendant was quite intoxi¬ 
cated. Witness knew defendant since July 1943, had never 
seen him drinking, and his actions were not quite the same. 
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Defendant talked at random, rather foolishly, and was un¬ 
steady on his feet. Witness saw defendant for about 
37 an hour and a half. On cross-examination, witness 
i testified that she could partly understand defendant; 
she asked him no questions; she did not report his intoxica¬ 
tion, it was generally known. 

John E. Mergner testified for defendant as follows: 

That he is defendant’s father. He talked to defendant 
about 10 p. m. on Monday, October 25th. Defendant’s 
daughter had called witness; defendant came to the tele¬ 
phone and witness could not get any sense out of defendant, 
he couldn’t talk right. Witness knew defendant must have 
been pretty full, the way he talked and hung up right away. 
Witness asked defendant, “Why don’t you behave yourself 
and do the right thing and stop drinking?” Defendant 
said, “It is too late,” and hung up. Witness saw defendant 
the next day around 1 p. m. Defendant was at the tele¬ 
phone. There was no one at the door, it was open, and wit¬ 
ness went in. Defendant had a bottle of wine, and witness 
asked him, “What is the trouble anyhow?” Defendant was 
very much under the influence of liquor; he got up and went 
into the library. Witness said, “Why don’t you stop drink¬ 
ing and go to work?” Defendant said, “It is too late.” 
Witness said, ‘What do you mean by ‘too late’?” And de¬ 
fendant said, “It is too late.” Just then the bell rang. Two 
police officers asked for Fred Mergner. The officers then 
questioned defendant. On cross-examination, witness testi¬ 
fied that when he went to the house he did not know that 
his son had killed Charlotte Robinson; that he did not know 
what his son meant about “to late” until after his son was 
done. Witness did not see his son have a newspaper with 
the story of a killing at Seventh and A Streets. At one time 
witness lived in the vicinity of East Capitol Street and 
his son knows that general neighborhood. 
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38 C. Michael Kearney testified for defendant as 
follows: 

That he is Chief Deputy United States Marshal; that 
he saw defendant at the Court House about 5:30 p. m. on 
October 26th; several marshals and Doctors MacDonald, 
Murphy and Rosenberg of the Coroner’s office were present. 
Dr. MacDonald asked defendant if he recognized him. De¬ 
fendant did not answer. After two or three minutes, defend¬ 
ant said, “You are Dr. Magruder.” Something was said 
about an inquest a couple of years before and defendant 
said, “Yes, you are MacDonald Magruder.” Defendant was 
drunk. Witness asked defendant if he had been drinking 
and defendant said, “Yes.” Witness asked how much, and 
defendant said, “At least a gallon.” Witness asked, “A 
gallon of what ?” Defendant said, “Both wine and whiskey.” 
Defendant was boisterous and kept hollering for whiskey. 
In order to pacify him, witness sent a deputy out to get 
some whiskey. Defendant said he had his Packard car, to 
take it and get some whiskey. Witness sent one of the 
deputies out but winked to him not to come back. Defendant 
was fingerprinted but witness could not get his signature on 
the card because defendant was not in condition to sign it* 
he could not write. 

Elizabeth Gertrude Mergner testified for defendant as 
follows: 

That she is defendant’s daughter; that she lived on Uni¬ 
versity Avenue in October of last year and had known Char¬ 
lotte Robinson about a year and a half. She was house¬ 
keeper and was supposed to take care of the children, wit¬ 
nesses’s three little brothers, her sister, and herself. Wit¬ 
ness is the eldest child, being 18, and the youngest was six. 
Her father worked at Schneider’s Bakery. Defendant and 
Mrs. Robinson got along all right. In September, Mrs. 
Robinson spoke of leaving. After that, Minnie Capers 

39 came to work. After Mrs. Robinson left, defendant 
was drinking pretty heavily, very heavily. He drank 
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every night when he came home from work and on Saturday 
night. During the week before Mrs. Robinson died, de¬ 
fendant drank heavily and he was drinking Saturday, Sun¬ 
day and Monday night. He was very drunk Saturday night 
and Sunday. Defendant bumped into the door once or twice. 
Witness was not there much Saturday or Sunday night. 
She was going to school. On Monday night, defendant was 
very drunk from the time he came home about 8 o’clock 
until 10 or 11, because she was scared, called her grand¬ 
father and told him. On Monday evening, witness called 
Mrs. Robinson, because her father asked her to. She called 
her about an hour after he asked her. Her father was in the 
library. When she called Mrs. Robinson, the latter picked 
up the receiver and said she was going to call us. She then 
turned the phone over to her father and left. Witness saw 
her father when he left. Mrs. Robinson had asked defend¬ 
ant to bring her some clothes. Defendant had one or two 
coats and a bottle of liquor when he left. Defendant re¬ 
turned about 9:30, called witness downstairs and asked her 
if she had seen his gun. She told him she had not seen it. 
She looked for it and could not find it. Defendant said, 
“That is all right,” and witness went back to bed. Witness 
was then upstairs and defendant was in the breakfast room. 
He was clicking his gun, and that is when witness called 
her grandfather. Defendant was very drunk. Witness tried 
to pour out some liquor, but defendant woke up and told her 
to put it back. 

Needham C. Tumage testified for defendant as follows: 

That he is United States Commissioner of the District 
Court. Between 4 and 5 p. m., October 26, 1943, de- 
40 fendant appeared before him for arraignment. The 
complaint was read to defendant, he answered to his 
name, and witness entered a plea of not guilty because 
defendant did not seem to be in a condition where he could 
rightfully understand the predicament or seriousness of 
the offense with which he was charged; witness only remem- 
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bers defendant saying: “This thing is getting serious”; that 
witness did not smell any liquor on defendant, he was not 
close to him. Defendant did not stagger. Defendant’s tone 
of voice was very high; witness could understand what 
defendant said sometimes and at other times he could not. 
Defendant was sort of mumbling. It wras very hard for 
witness to determine just exactly the defendant’s condi¬ 
tion. Defendant’s condition was such that witness ought 
not to have permitted defendant to enter a plea in any type 
of case. On cross-examination, witness testified that at 
the arraignment, defendant responded to his name and that 
he was the man charged. Defendant did not plead guilty 
or not guilty, and witness entered a plea for him. Witness 
continued the case to November 1, and in the meantime 
defendant w T as indicted. 

Christopher Joseph Murphy was recalled by defendant 
and testified as follows: 

That he saw defendant on October 26 in the cell in the 
Court House. Witness was called to make tests on defend¬ 
ant, but did not make any at that time. Witness made his 
identity known to defendant, and defendant said, “Oh, yes; 
I know you. You lived over on East Capitol Street.” Doc¬ 
tors MacDonald and Rosenberg were present. Defendant 
said to Dr. MacDonald, “Hello, Dr. Magruder,” and put out 
his hand to shake hands. Dr. MacDonald said, “Is that all 
there is to my name?” Defendant said. “Let me think a 
minute,” and then said, “Magruder MacDonald.” Witness 
told defendant that the purpose of the visit was to 
41 make tests to determine whether defendant had any 
blood on him. Defendant’s speech was coherent at 
times and incoherent at other times and more or less ram¬ 
bling in character. Defendant would drift off into “What 
will I do about my children?” Defendant had a distinct 
odor of alcohol on his breath. The time of this was between 
5:20 and 5:30 p. m. Witness felt or knew that defendant 
had been indulging in alcoholic beverages to some extent 
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but not to what witness would call complete intoxication. 
Witness saw no reason for going on with the test then, be¬ 
cause of the fact that witness did not think defendant quali¬ 
fied to give permission for said tests; witness knew that 
waiting until next day defendant would be in a better con¬ 
dition and tests would not be altered. Witness recollected 
that defendant wrote his name or attempted to do so. The 
signature was very rambling; it could be read, but it was 
the type of a nervous individual; it was all run together 
and the letters were very irregular. 

John Gilliam testified for defendant as follows: 

That just prior to October 24th he had been in the Army, 
and ^rior to that had worked for Schneider Baking Com¬ 
pany. 1 Witness talked to defendant about working at 
Schneider Bakery on Sunday, October 24, about 4 or 5 
P.M. i Defendant telephone witness and asked witness if 
he would come down and relieve defendant. Witness said 
he did not think he was quite well enough to go back to 
work. Defendant was a good friend of witness before wit¬ 
ness went in the Army. Witness went down to the bakery 
about 5 o’clock; he had never seen defendant like that before. 
Witness could tell defendant was very drunk. Defendant 
talked about the Army a little bit and defendant said he 
wanted witness to stay there, that defendant had 
42 better go home, he was so drunk. Witness said he 
thought so too, considering the shape defendant 
was in. Defendant staggered around, he didn’t stagger 
a whole lot, he would kind of weave around a little bit. 
Defendant didn’t seem to stagger but he was drunk, witness 
could tell from the way he talked. He talked about the 
Army and my condition and he said I would get over it 
and be better. Defendant went home and later called up 
witness and asked how things were going. Defendant told 
witness not to worry about a thing. “Just go ahead and 
see that everything is working all right. Don’t worry about 
a thing.” On cross-examination, the witness testified that 
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he couldn’t say whether defendant drove his car that Sun¬ 
day. He did not tell defendant not to drive it and made 
no inquiry. 

Louis T. Graves testified for defendant as follows: 

That he is vice-president and general manager of Schnei¬ 
der Baking Company. Defendant worked there in 1943 and 
had been employed there for three years. He saw defendant 
on Sunday, October 24, at the plant. Defendant was quite 
the worse off for the influence of liquor. He though that 
because by looking at defendant you could tell his condi¬ 
tion. He was in no fit condition to be around the plant. 
Witness talked to defendant just long enough to get him 
out of the plant. Witness ordered defendant out of the 
plant and to stay out until his condition was such that he 
could come back. On Monday, defendant called witness in 
the afternoon and said he was in no shape to work. Witness 
told defendant to get in shape and come back the next day. 
From the way defendant talked, he was still drinking. On 
cross-examination, witness stated that defendant had his 
car on Sunday and drove it home, so far as he knew. 

Thomas R. Sard testified for defendant as follows: 

That he was chief clerk of the D. C. Jail. On October 26, 
1943, he was there and saw defendant about 6 p.m. Defend¬ 
ant was seated on a bench. He was unkempt, rather 
43 dirty, his head was thrown back and his eyes ap¬ 
peared bloodshot. Defendant appeared to be in some¬ 
what of a haze, he was orderly and quiet. Defendant was 
placed in the control cell, a cell used for the control of 
inmates. It is apart from the other inmates. On cross- 
examination, witness said that the superintendent ordered 
defendant put there. 

Frederick C. Mergner, on his own behalf, testified as 
follows: 

That he knew Charlotte Robinson, she answered an ad 
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in the paper in the form of a letter, in April 1942. He later 
talked to her on the phone and told her to get a cab and 
come to his house. The home belonged to his children. 
Mrs. Robinson came to work for $50 per month, room and 
board. She was to be an overseer, to look after the chil¬ 
dren. Defendant’s hours of work differed. Most of the 
time defendant left for work at 2 p. m. and stayed at work 
until finished. Sometimes that was 12 and 1 o’clock, and 
he had staved as late as 4. When defendant was at work, 
someone was at the house, either a colored girl, Mrs. Rob¬ 
inson, or defendant’s older daughter. Defendant was going 
on 46 years of age and stopped his education in the 7th 
grade. Defendant’s salary was $57.20 per week, plus a 
bonus of $350 at Christmastime. Defendant had no income 
from the trust estate of his children, but received $325 a 
month for the upkeep of the house. In the fall of 1942, Mrs. 
Robinson said something about marriage. That was in 
November. Mrs. Robinson said she liked it there and that 
defendant was the most understanding man she had met. 
Mrsj Robinson said defendant was good to her but that 
she could not stay under those conditions. She said if they 
were married it would be different. Defendant and Mrs. 
Robinson had become friendly. It was no puppy love; they 
were fond of one another and attached to one another. She 
was a companion to defendant and he to her. She 
44 was alone in the world and defendant was glad to 
help her. In December, Mrs. Robinson had a girl 
friend visit her. Defendant found out that she was mar¬ 
ried before. Mrs. Robinson had told him that when she 
first came, but did not go into details. During the summer 
Mrs. Robinson had said she was going to get a divorce; that 
was before she said something about getting married. 
Either the last of January or the first of February, Mrs. 
Robinson showed defendant papers that she had gotten a 
divorce. When Mrs. Robinson came to work, she told de¬ 
fendant she couldn’t get any good job because she was an 
alien. The first part of August, Mrs. Robinson became 
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naturalized. She told defendant, who congratulated her, 
and was very happy about it. Defendant and deceased men¬ 
tioned that they planned to get married in the fall, after 
the children went back to school. When Mrs. Robinson first 
came to work she had blond hair, and after she got her 
citizenship papers she had he hair darkened. She said she 
was going to look for a job. She stated that defendant’s 
little boy was going away to school and it would be lone¬ 
some around the house, so she wanted something to do. 
Defendant asked deceased not to do it, because she was 
not strong and he knew what it would lead up to. Mrs. 
Robinson’s mind was strong but her body was weak. She 
was willing, but witness knew she couldn’t do it. Defendant 
begged her not to go; it would have been nice if she could, 
but he knew she couldn’t do it. She left around the first 
of October. The first Sunday Mrs. Robinson moved, de¬ 
fendant drove her with her suitcase on the way to work; 
it was right on the other side of town. Defendant passed 
the bakery on his way to her house. Defendant took her 
over there, carried the suitcase upstairs, and was intro¬ 
duced to Miss Harrison. Defendant had to leave for 
45 work. The next Saturday Mrs. Robinson phoned 
defendant and asked how he was. He was lonesome. 
Mrs. Robinson asked defendant to take her to dinner. De¬ 
fendant told her he would. In a half hour defendant went 
to the Capitol Park Hotel and Mrs. Robinson got in his 
car. They went to Southeast Washington to a restaurant. 
Defendant told the waitress to bring the best they had in 
the place, that the best wasn’t good enough for Mrs. Robin¬ 
son. She had a few cocktails and defendant had a few mint 
juleps. Defendant began to get a little dizzy and wanted 
to go home. Mrs. Robinson asked to borrow his car. He 
gave her the keys, paid the bill, and left by cab. The next 
morning, Sunday, Mrs. Robinson came to the house with the 
car, between 10 and 11. Defendant had told Mrs. Robinson 
to invite Miss Harrison to dinner. They both came. All 
three went upstairs. Defendant carried Mrs. Robinson’s 
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suitcase down and left her there with Miss Harrison. Dinner 
was served later. Defendant remembered a conversation 
in which he said that Mrs. Robinson was foolish to leave 
such a nice place. Defendant was hurt and filled up. He 
hated to part. After he had brought one bag downstairs, 
they; came down later with a lighter bag. Defendant’s 
youngest daughter asked that her suitcase be taken by her 
school. Defendant agreed, and Mrs. Robinson drove them 
over there in defendant’s car. She drove to her home and 
defendant helped her unpack. Mrs. Robinson visited the 
bakery several times after she left. On a Sunday in the 
first' part of October, Mrs. Robinson and Miss Harrison 
came to the bakery and defendant showed them through 
and gave them some bread and cake -when they left. The 
Monday after that, defendant saw Mrs. Robinson at the 
bakery. She phone and asked to use defendant’s car to 
get more things she had left. She took the car and was 
1 accompanied by a colored employee of the bakery. 
46 The colored boy got back with the car between 7 and 
8 p. m. Defendant believed that Mrs. Robinson vis¬ 
ited him at the bakery after that, but wouldn’t svrear to it; 
his memory was not so good right there. Mrs. Robinson, 
with the exception of about a dozen days, phoned defendant 
every day, when she worked for him. On Friday, before 
October 25th, defendant was not drinking. He went to 
work between 11 and 12 and got off about 1 o’clock a. m., 
Saturday. Defendant was in bad shape mentally and nerv¬ 
ously. He then stated: “You go so far, you go beyond your 
endurance and you travel automatically. When you get 
done with that job for the week, you don’t know whether 
you are going or coming, and you have to have some diver¬ 
sion. I wanted to drink, but didn’t drink. On the way home 
I stopped at a certain place in town and got a newspaper 
and a pint of liquor.” Defendant then testified that he 
drank the liquor and went to bed. Defendant then said: 
“On the Saturday before, I had several hours’ sleep. My 
children usually wake up around 7 o’clock. I get to bed 
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around 2 or 4 o’clock. My children get up around 7. I get 
two or three hours of sleep on the week end. I like to be 
with my children, and that was the only time I had to be 
with them.” Defendant then testified that he got up around 
9 o’clock and drank some beer. He took a ride. It was a 
day. Defendant went to the liquor store and got some whis¬ 
key, some wine and some brandy. He went home and took 
a couple of drinks. He was lonesome. He couldn’t keep 
still. He took a ride. He got past American University 
and some woman flagged him and asked for a lift. She 
wanted to go to the Circle. It was a beautiful day and de¬ 
fendant asked the woman if she had seen the trees in the 
valley. They rode through the valley, and stopped at his 
house and had a drink. He had another drink and 
47 drove the bdy the other side of Connecticut Avenue 
and the Circle. Coming home, defendant got to Ward 
Circle and saw three Waves. He asked if he could give 
them a lift. They were going downtown. He invited them 
to the house to have a drink. Defendant’s daughters were 
there. Defendant was feeling pretty good and jolly, and 
was glad to have a little diversion and company. They 
danced and some would drink and some would eat. About 
2 o’clock defendant took one of his daughters to a doctor 
and came back home. He stopped by a liquor store and 
bought more liquor. When he got back, one of the girls 
was holding her head. She seemed to be sick and they 
laughed at her. Defendant danced a little while and doesn’t 
remember anything the rest of that day. He passed out. 
On Sunday defendant went to work; he never stopped drink¬ 
ing. He did not knew what he was doing; he just continued 
to work. He remembers going to work; it was just more 
automatic. “Things work automatically, and if I am drink¬ 
ing I don’t stagger. I can walk until I drop in my tracks. 
I don’t stagger.” Defendant called Mr. Gilliam and asked 
him to come on at 5 o’clock. Defendant was drinking and 
everything looked pretty good. He took some wine and 
whiskey to work with him. He called Gilliam who was to 
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be in for work at 8 P.M., it being his first night back from 
Army leave, and said, “John, come in please at 5 P.M. I 
am drunk. When I say I am drunk, I am drunk.” Gilliam 
came in around 5 or 6. Mr. Graves came in and asked de¬ 
fendant why he didn’t go home. Defendant said, “I am 
worried about Mrs. Robinson. I can’t get it off my mind. 
I am just lost without her.” Defendant got attached to 
Mrs. Robinson and things weren’t the same any more. De¬ 
fendant just kept on drinking. He changed his clothes. 
Mr. Graves said, “You are drunk.” Defendant said, “I am 
not drunk, Mr. Graves. I am tired. I never get drunk. 

I am tired.” Defendant then testified, “You don’t 
48 know if I am drunk. I keep on moving anyway. 

Mr. Graves, I know, looked me over, and I know he 
was in doubt whether I was drunk, or what was wrong with 
me. Nobody knew whether I was drunk or in a daze or 
what.” Defendant then testified that he stopped and got a 
newspaper and some liquor, went home and didn’t know 
anything after that. The Sunday before, defendant had 
handed Miss Harrison an envelope. When Mrs. Robinson 
was at his house, defendant’s daughter was selling bonds 
for her school and she sold Mrs. Robinson a $100 bond. 
Defendant delivered it to Mrs. Robinson. There was a 
check in the envelope for $20.25. The Sunday Mrs. Rob¬ 
inson left she asked defendant to cash a check for her. She 
cashed a check at the bakery and gave defendant $20. De¬ 
fendant and Mrs. Robinson always interchanged money. 
Sometimes he would give her money and she would put it 
in her checking account. If defendant needed anything, 
Mrs. Robinson would give it to him. Everything was in 
common, because they planned on getting married. The 25 
cents was for money that defendant’s daughter had bor¬ 
rowed from Mrs. Robinson. Defendant got home about 6 
o’clock on Sunday, the 24th. Defendant drank the whiskey 
and doesn’t remember anything. On Monday morning, de¬ 
fendant’s boy woke him up and asked him for a quarter 
for a Halloween party at school. He gave it to him ; then 
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took a couple of drinks and tried to go back to sleep, but 
couldn’t. He went back and started drinking. He didn’t 
know what he drank. He had everything. There was beer, 
whiskey, wine and brandy. Defendant remembers asking 
his daughter to call Mrs. Robinson. He was sitting in a 
chair. He didn’t know when he got there or what. His 
daughter was sitting there and he just woke up. His daugh¬ 
ter was playing recording, and defendant said, “Elizabeth, 
call Charlotte. He guessed he did that because it 
49 was on his mind. Mrs. Robinson was on his mind 
all the time. He said, “Call Charlotte.” He talked 
to Mrs. Robinson. The conversation was short. She said 
something. She asked if defendant would bring her over 
a coat. Mrs. Robinson had clothes scattered through the 
house in different parts. Defendant did not know what 
coat Mrs. Robinson wanted. He thought he took a coat 
and a couple of short coats, got something to drink in the 
kitchen, and took a bottle of whiskey with him. Defendant 
said, “Elizabeth, I am going to take the coat over to Mrs. 
Robinson.” Defendant met Mrs. Robinson. He did not 
remember going over there, but remembered meeting her 
at the comer of Fourth and East Capitol. He was raised 
in that neighborhood, could walk through it in the dark; 
he was at home there. Mrs. Robinson was waiting on the 
comer. Defendant thought that she ran out as he got 
there. She met him right near the car stop. There were 
cars parked all along the street there, so Mrs. Robinson 
got in and defendant did not know whether he asked her 
to go to the movies or not. He was not sure. He drove 
down that block. There was no parking space there where 
he used to live. Defendant drove around the comer on 
Fifth and A Streets, Southeast, and started drinking. Mrs. 
Robinson asked about the coat and defendant said the coats 
were in back of the car. He and Mrs. Robinson were drink¬ 
ing and he didn’t know. It was a blackout. He didn’t 
remember a thing. He did not remember going home or 
anything. He did not remember anything from the time 
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he spoke about the coats. He remembered waking up the 
next morning. He got something to drink and hung around 
the house. He did not remember what time he got up, but 
was going over to get some wine and a newspaper. He went 
to Wisconsin Avenue and got a newspaper, some ciga- 
50 rettes, and a couple of bottles of wine. He rode 
around past Wisconsin Avenue, read the newspaper 
and drank a bottle of wine. He saw in the newspaper where 
some redheaded woman was shot in the Southeast or North¬ 
east. Before he got in his car, defendant saw it, saw the 
coat in the back and blood all over the seat right next to 
where he was sitting. He didn’t know what was what. He 
read in the newspaper where some redheaded woman was 
shot. The car he saw was the car he drove to get the paper. 
Defendant was confused. He didn’t know what it was all 
about. He was in a haze. He drank the bottle of wine and 
went home. The first thing defendant did was to pick 
up the pocketbook in the car. That was Tuesday morning. 
He opened the pocketbook and there was a check in there 
for $20.25. He tore it up because it didn’t make any dif¬ 
ference; it belonged to him. Defendant was confused. He 
threw it in the trash can and put the pocketbook upstairs. 
He came downstairs in a haze. The first thing he did was 
to call the Police Department and ask for Inspector Barrett. 
Someone asked what defendant wanted and he said he had 
some information for the Inspector. Defendant left his tele¬ 
phone number, an unlisted telephone. Defendant waited 
for the Inspector to call. The next thing defendant remem¬ 
bered his father called him and defendant did not know what 
he was waiting for. It seemed to defendant that he was 
waiting for Inspector Barett, whom he wanted to clear up 
the mess. Defendant did not know—he was in a muddle. 
The first thing defendant knew, the police or somebody came. 
They say that defendant did this or did that, but they are 
hot telling the truth, because defendant did not know what 
he was doing. From the time defendant left his house, he 
does not know anything. He had a little vision here where 
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he might see a face and recognize it, but maybe he 

51 didn’t. There would be something and then a black¬ 
out. Some things defendant remembered and some 

he did not. He could see a face, then nothing else but a 
blackout or a haze. The first time defendant really came 
to his senses, he woke up in the hole, at the District Jail. 
He did not know where he was. That is the place Mr. Sard 
spoke of. It is solitary confinement. It is a plain brick 
room with a door, a mattress on the floor and a blanket. 

It is concrete and brick. Some things clear up and Wednes¬ 
day morning he was let out of the place. Defendant was 
taken to get his fingernails scraped, or a bloodtest or some¬ 
thing. Defendant had no recollection of getting the gun. 
The gun had been in a locker at the bakery. There was 
never a fight between defendant and Mrs. Robinson the 
whole time she was at his house. There was no quarrel or 
argument. Defendant did not see how he could have had 
an intent to kill Mrs. Robinson or could have made up his 
mind that he was going to shoot her. She was the only 
woman defendant loved but his wife. He was getting to 
the age where he appreciated companionship. Mrs. Rob¬ 
inson was alone and she should appreciate that. Defendant 
thought she did appreciate him. The whole thing, defendant 
thought, was the war getting everything upset. Mrs. Rob¬ 
inson wanted to get into it. Defendant’s work was hard 
and he couldn’t get his mind on it. All of the help was taken 
away from the bakery. They had all new help and defend¬ 
ant had lots of things on his mind. He had to train the boys. 

It was continuous going. On cross-examination, the de¬ 
fendant testified that he didn’t know whether he did or ' 
didn’t kill Mrs. Robinson; that he never made up his mind 
whether he did it or not; that he could not realize that he 
did do it; that he wanted to get himself straightened 

52 out; he didn’t know. Defendant did not know if he 
had the revolver when he went to meet Mrs. Robinson 

on the night of October 25th and parked with her; that he 
did not see the revolver on that night that he knows of. 
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Defendant did not know whether the revolver was loaded 
or unloaded when he saw it last prior to October 25th. 
Defendant did not think he had any ammunition for the 
revolver at his home. He had ammunition there but didn’t 
know if it would fit. Defendant put ammunition in the gun. 
If the gun shown defendant was the gun found at his house, 
it must be his gun. Defendant didn’t remember having the 
gun in his pocket the day the police came; nor did he 
remember pulling the gun on one of the officers and saying 
that he was going to kill one of them or they were going 
to kill him. Defendant did not remember the time it was 
when his daughter called Mrs. Robinson on October 25th. 
Defendant did not call deceased because he did not like to 
handle the telephone, and his daughters often called for him. 
He told them to get the number. Mrs. Robinson asked 
defendant if he would bring a coat. They made an agree¬ 
ment to meet at Fourth and East Capitol. Defendant had 
two or three coats. He couldn’t tell what colors or what. He 
saw the heavy black coat with fur collar on the seat next 
to him. He left his house with it. Defendant took his Pack¬ 
ard cai* down Massachusetts Avenue, but did not know the 
rest of the route. He knew that he wound up there. He 
knew he was there. It must be eight miles from his house 
to Fourth and East Capitol as the bakery is seven miles. 
It was dark when defendant met Mrs. Robinson, and he 
did not know what time it was. Defendant lost no time 
getting there that he knew of. He did not drive fast, he 
doesn’t violate the rules at any time, and if he did somebody 
would have gotten him before he got there. When de- 
53 fendant stated he didn’t lose any time getting there, 
he meant keeping the appointment. He got the coat, 
took a couple of drinks, took a bottle with him, and went on 
over. Right before defendant got to her house, it seems like 
Mrs. Robinson came out and met him. She probably was 
waiting for him and saw him. It seems as though they met 
right there. From there he drove down East Capitol one 
block and around the comer to East Capitol and Fifth Street, 
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Southeast. They parked. Defendant did not remember 
having the pistol then. There was no reason for him to 
have it, so far as his appointment with Mrs. Robinson was 
concerned. Defendant had no reason whatsoever to kill her. 
He loved her. He had no reason to do her any harm. De¬ 
fendant did not know how long they parked at Fifth Street. 
He did not know what they did after he parked. Defendant 
was raised in that neighborhood, he knew it very well. De¬ 
fendant did not recall being at Seventh and A Streets, North¬ 
east. Defendant saw Mrs. Lucas, a prior witness, the first 
time at police line-up. Prior to October 25,1943, defendant 
did not know of the manhole at Seventh and A Street, North¬ 
east but knows that neighborhood very well. He did not 
remember lifting the cover off the manhole, nor trying to 
put the body of Mrs. Robinson down in the manhole. De¬ 
fendant may have called Mrs. Robinson a rat or said he 
was going to put her body down for the rats to eat it up. 
Defendant did not know whether he called Mrs. Robinson 
a rat. He didn’t think he did. Defendant had no reason 
to call her a rat. Defendant did not remember taking Char¬ 
lotte Robinson home that night. He did not know the route 
he took driving home. Defendant did not remember seeing 
the pistol at any place that night. Defendant did not know 
whether he had a .32 caliber bullet on the date of his arrest. 

He didn’t remember throwing it away and Sergeant 
54 Baker picking it up. Defendant knew Inspector Bar¬ 
rett and Lieutenant Flaherty prior to October 25, 
but did not remember talking to either at No. 10 Precinct 
on the day of his arrest. Defendant remembered seeing 
them at the District Jail on October 28th. That is the first 
time defendant saw them that he remembered. Defendant 
may have been sober then, but he was not in good shape. 
He remembered talking to Inspector Barrett and Lieutenant 
Flaherty. Thereupon defendant was asked if he remem¬ 
bered telling those two men that he had given them the 
whole story of the killing of Charlotte Robinson on the 
afternoon of his arrest, October 26th, at No. 10 Pecinct. 
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To which defendant replied: “That whole story that I got 
is what I read out of the newspapers. I don’t know. My 
head didn’t tumble. I don’t even know today what it is 
all about.” Defendant did not remember saying at No. 10 
that he gave himself up. Defendant called him up and was 
waiting for him. 

“Q. What were you waiting for? 

“A. Here was my car with blood in it. Everything 
i was disarranged. I remember going over there, and 
I had a date that night.” 

Defendant called Inspector Barrett between 9 and 10. He 
did not remember seeing the pistol that morning. Defend¬ 
ant had no reason to look for it. lie did not want it. 
Defendant kept the pistol in his desk. It was locked up on 
account of the children. It was usually loaded. Any bul¬ 
lets' that fit it were in a little drawer. Defendant first saw 
the pistol after October 25th on the preceding trial day. 
When asked if defendant had said to Barrett and Flaherty 
at No. 10 that Mrs. Robinson was a rat, he replied: “That 
was the story that was in the paper.” Defendant did not 
remember telling anybody that he killed Mrs. Rob- 
55 inson. Defendant did not know that at the Jail on 
the 2Sth, he stated to the police officers that he killed 
Mrs. Robinson. “They tried to ask me fifty questions, and 
I did not say that. I said I wanted to see my attorney. 
I said, ‘What do you want to make me say?’ I remembered 
these newspaper articles and clippings around there. I am 
just as confused as the public about that thing. I don’t 
know anything. I am straight and honest and above-board. 
I didn’t hide anything. If I had it, I would give it to them.” 
Defendant did not remember if he was asked at the Jail how 
the bullet hole and the woman’s shoe got in his car. “They 
asked me questions. I know they asked me questions. I 
told them I wanted to see my attorney; that I would rather 
not answer questions until I saw my attorney.” Defendant 
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did not then tell the police that he didn’t want to tell them 
a lie, that he might think it over and call them back. The 
police said if there was anything I wanted to tell them, to 
call them. Defendant did not do any suggesting. Defend¬ 
ant’s gun was fully loaded when it wras in his dresser drawer. 
It held five bullets. Defendant had loaded the gun about 
three times. Defendant fired it New Year’s night, 1942. 
Defendant did not remember taking any empty shells out 
of the gun the night of October 25. Defendant did not want 
Charlotte Robinson to leave his house unless it made her 
happy. If it made her happy, he always told her to go. 
Defendant did not want Mrs. Robinson to go. Defendant 
was not sure deceased was not coming back after she went 
to live with Miss Harrison. Defendant was hoping to marry 
Mrs. Robinson. He figured she would be back. When de¬ 
fendant saw deceased on the night of October 25th, she did 
not have any weapon that he knew of. She did not do 
or say anything to make defendant mad that he can 
56 remember. Defendant gave deceased a recommenda¬ 
tion when she made application for naturalization. 
Therein he stated that she had not been arrested or charged 
with any violation of law and that from the contact defend¬ 
ant had had with deceased, he honestly believed she would 
make a splendid citizen. Defendant stated that he did not 
know of any mark whatsoever on any fender or any part 
of his car in connection with this trip to Fourth and East 
Capitol. He did not look to see if there was anything on 
his car the next day to show he hit anything or anybody. 
Defendant did not know whether there was any mark on 
his car. Defendant did not know whether it was misty or 
rainy on the night of October 25,1943. On Sunday, the 24th, 
defendant would not say whether he tried to get in touch 
with Mrs. Robinson. He thought he did. He thought his 
daughter called her for dinner. Defendant did not have 
his daughter call deceased on Monday night because he 
had called her on Sunday and could not get her. Defendant 
did not remember asking Sergeant Perry for a drink of 
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liquor on the way to No. 10 Precinct. Defendant did not 
remember telling Sergeant Perry that if the latter would 
get him a drink of liquor, the defendant would tell Perry 
all about the woman who was killed and who killed her, 
and that defendant was not kidding or fooling, that defend¬ 
ant could tell him. Defendant did not remember seeing the 
police officers at No. 10 or saying that Mrs. Lucas came along, 
then defendant left the body on the pavement. Defendant 
did not know whether he said that or not; he did not remem¬ 
ber identifying a gun at No. 10 and telling the police he 
used it in shooting deceased four times. Defendant did not 
know No. 10. He did not know where he was. When 
57 the prosecutor mentioned those names, defendant 
knew nothing about it. Defendant did not remember 
stating to Barrett or Flaherty at No. 10 or the Jail that 
defendant had called Barrett’s office because defendant 
wanted to give himself up. Defendant did not say that 
at the Jail. The defendant did not remember anything. 
The only thing he remembered was what he read in the 
newspaper. Defendant remembered Flaherty and Barrett 
coming to the Jail. Defendant would not say he did or did 
not tell the police at the Jail that the gun shown him was 
the gun used in killing deceased. What defendant remem¬ 
bered was that he was in no fit condition to be asked any 
questions at any time. On redirect examination, defendant 
testified that he did not have $4,000. That is a story he read 
in the newspaper. On questions by the Court, defendant 
said he kept the pistol locked in his desk. He kept the key 
in his pocket so the children could not get it. The desk 
was in the library next to the telephone. Defendant was 
not in the habit of carrying a pistol with him, only at times 
going to work. When not at work he did not carry it. 
Defendant stated he could not give the Court any reason 
why he took the gun that night. On recross examination, 
defendant stated that he did not know of telling deceased 
that he was bringing her $4,000. Witness was asked if 
deceased had asked him for $4,000. and replied she knew 
he did not have $4000. so there was no question to ask. 
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William Wallace Malone testified for defendant as follows: 

That he was a pharmacist employed at Wesley Heights 
Pharmacy, 3303 Forty-fifth Street, Northwest. He was em¬ 
ployed there three years. He had known defendant thirty 
years. He knew Mrs. Robinson the time she was defendant’s 
housekeeper. He went to the Mergner house several 
58 times. They used to come to the store and he used 
to go to the house with them, keeping them from 
going out drunk in the automobile. Witness went to the 
house six or more times over two years. Both would come 
in the store half drunk or mostly two-thirds drunk and 
they wanted to go out on a party, so witness would tell 
them he would go down to the house and have a drink there. 
Nearly every Saturday night they would come in the store. 
On Wednesday morning before the shooting, witness saw 
defendant coming half loaded. Defendant wanted witness 
to sober him up so he could go to work. Witness gave him 
a bromo seltzer and some in a bottle to take with him. 
Witness saw defendant the next day. He came in the store 
and wanted witness to have a drink with him. Defendant had 
a bottle in his pocket. Witness saw defendant the next day, 
Friday, about 11:30 a. m. Defendant was stinking drunk. 
Witness gave defendant a bromo seltzer and a little ammonia 
and sent him home. Defendant called up witness and said 
something about trying to get defendant ready to go to 
work. Witness told defendant he could not do anything 
more for him. Witness saw defendant on Saturday, from 
11 to 2 or 3 o’clock when he came in the store with a couple- 
quarts of rum. Defendant got a couple of quarts of ice 
cream, saying he would give that to the children and he 
would load up on the rum. Witness was off from work on 
Sunday and did not see defendant. Witness saw defendant 
on Monday between 11 and 12 o’clock. Defendant then was 
drunk. That was manifest by the way defendant walked; 
he could not speak straight, he mumbled, and the smell 
of liquor was enough to know you down. After going to 
defendant’s house, witness had talked to defendant after- 
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ward and defendant did not remember. Witness took the 
keys to defendant’s car one Saturday night and called 

59 defendant the next morning and defendant had not 
missed the keys. On cross-examination, witness testi¬ 
fied that the incident of the keys was last August. 

j 

Dr. Antoine Schneider testified for defendant as follows: 

He is a physician. Witness then qualified as a psychi¬ 
atrist. Upon being asked to assume as true the facts here¬ 
tofore proved by the prosecution and defense (the same 
being set forth in the form of a hypothetical question), the 
witness was asked if he were able to give an opinion as to 
the state of mind of defendant on the evening of the shoot¬ 
ing. Witness replied: “Yes. He was at that time of un¬ 
sound mind.” Witness based his opinion upon the behavior 
of defendant before and a limited time after the shooting, 
which showed clearly that defendant was irrational; also 
because trained observers on the day subsequent to the 
shooting commented on the fact that he still showed evi¬ 
dence of marked irrationality. Defendant was as drunk 
as ne could be; technically, he had acute toxic psychosis, and 
in such a case a person could entertain a specific intent or 
premeditate upon an intent to kill, but in this particular 
case, witness was convinced defendant did not. The day 
after the shooting, when defendant talked to the officers 
at No. 10, defendant was still suffering from the effects of 
liquor to the point where he was of unsound mind. The 
failure to remember things that occurred while drinking 
is possible because of action of liquor on the nervous system. 
That is one of the commonest things that everyone knows, 
directly or from hearsay, that is, amnesia is to a greater 
or lesser degree often present in alcoholic indulgence, in 
alcoholism, in drunkenness. By amnesia is meant loss of 
memory. Witness would place no credence on what or the 
naration of what had happened to a person who had 

60 been intoxicated, if they were intoxicated when they 
told about it. On cross-examination, witness testi- 
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fied that he had been paid; that he knew the facts of which 
he was asked, having gone over the same with counsel. 
Witness believed defendant killed Charlotte Robinson. 
Witness understood that defendant and deceased had been 
on good terms, that there -was nothing he knew of that 
would cause defendant to kill Mrs. Robinson other than 
defendant’s being under the influence of liquor. No one 
told witness that defendant desired deceased to leave his 
house. Witness understood that defendant objected to de¬ 
ceased leaving. Witness did not know how long deceased 
had been away from defendant’s house before the shooting. 
Witness had been told of the incident of defendant asking 
his daughter to look for a revolver. In an amnesia spell, 
a person may remember little or nothing, he may remember 
a fair amount. Taking the hypothetical question for 
granted, defendant could not have remembered very much. 
Whereupon witness was asked to assume that defendant 
told the police officers what had happened (setting forth 
the facts), then witness was asked whether the facts so 
told by the defendant were imagination or whether the 
defendant remembered what had happened. Witness replied 
that in so manv words, he could not answer. If such a 
thing happened, defendant remembered a great deal more 
than witness concluded in his answer to the hypothetical 
question. It is not unusual for a person to get drunk as 
a sort of flight from the horror of crime. Witness could 
not say it was not unusual for a person who is going to 
commit a crime to get drunk because if such an individual 
could not commit crime and fail to protect himself, 
61 thus putting himself in danger. Witness had no expla¬ 

nation of why defendant took the gun from his house 
on this particular night. On being questioned by the Court, 
the witness stated that the state of drunkenness of defendant 
rendered defendant of unsound mind; that such condition 
of unsoundness of mind probably began when defendant 
was asked to leave his job. Witness did not know when 
it ended; he did not have the details. Witness stated to the 
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Court that he considered a state of drunkenness is a state 
of insanity. 

Whereupon defendant rested his case. 

Edgar D. Griffin was called in rebuttal by the United 
States, and testified as follows: 

That he is a physician, Senior Medical Officer at St. Eliza¬ 
beths Hospital. He qualified as a psychiatrist. In witness’s 
opinion, drunkenness and insanity are not one and the 
same thing and interchangeable. Psychiatry recognizes 
several different types of psychoses due to alcohol, but 
doek not state that such psychotic conditions are the same 
as drunkenness. An individual may drink alcohol to excess 
and go through certain definite phases or symptoms, which 
are more or less symptoms of intoxication. In some indi¬ 
viduals, if alcohol is indulged in to excess, usually over a 
long period of time, certain toxic states are developed 
wherein the individual shows definite symptoms of a men¬ 
tal disorder. Psychiatry ordinarily recognizes three acute 
alcoholic psychoses: the well known delirium tremens, com¬ 
plete alcoholic hallucinosis, and acute intoxication or patho¬ 
logical drunkenness. Witness had read the stenographic 
report of this trial. From such reading, witness concluded 
that the nearest one of the three classifications that defend¬ 
ant approached is the third. Toxic psychosis in one is 
produced by certain toxins which may be produced 
62 from external or internal sources. It is an acute 
mental disorder brought on from some poisonous 
substance. Alcohol is a toxin which may produce toxic 
psychosis. In the alcoholic form of toxic psychosis, one 
of the shortages types of psychotic reaction which may 
result is that of pathological intoxication or pathological 
drunkenness. In such a state, an individual is extremely 
excited. He may be excited to the point where he is in 
actual furor. In other words, he would need several other 
individuals to control his actions. He would be disoriented 
almost completely, if not completely out of touch with his 
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environment, so he would not recognize anyone in his en¬ 
vironment. He might even misidentify people or objects. 
He might refer to a coat hanger as being a person and be 
very frightened at such a common object as a coat hanger. 
Such an individual usually has hallucinations of one sort 
or another, such as in hearing or in vision. He may see 
things that do not exist at all in the environment. Further¬ 
more, when this whole picture clears up, he has a more or 
less complete amnesia or forgetfulness of the entire episode, 
so he could have no memory for what had happened, or, 
if he had memory at all, it would be very spotty. He would 
remember only one or two isolated things that occurred. 
In a toxic psychosis as the witness described, the physical 
strength of the individual is reduced. Such an individual 
is apt to be quite sick physically. He may be almost to the 
point of shock with accelerated pulse and very often have 
a high temperature. Most people are bedridden who suffer 
from toxic psychosis and require medical care. Witness 
doubted that such a person could lift a manhole cover. 

Witness doubted if such an individual would be able 
63 to drive a car eight miles through the crowded part 
of the city and eight miles back home. There would 
be a severe muscular uncoordination. He "would be quite 
apt to have an accident or lose himself because of his con¬ 
fusion. After the condition cleared up, such an individual 
would probably remember very little of what happened. 
Whereupon the witness was asked a hypothetical question 
(setting forth the essential facts of what had transpired 
at this trial) and requested to give his opinion as to whether 
the defendant at the time of the killing was of unsound 
mind. The witness replied that he would say that defendant 
was probably drunk, but not necessarily of unsound mind. 
The witness was also requested to give his opinion as to 
whether defendant could deliberate and premeditate on the 
killing. The -witness replied that defendant could deliberate 
and' premeditate, he was able to figure out how he could 
get the deceased on the telephone by instructing his daugh- 
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ter to call and later offering money; then defendant drove 
across the city without mishap in a reasonable length of 
time, reaching the correct address. Thereafter defendant 
committed the act and realized that he must dispose of 
the body, figuring out how it could be done, then on being 
discovered in the act, he left the scene, which seemed to 
witness to be rather rational behavior which 'would require 
a certain degree of mental acuity. An individual must be 
able to think through in order to carv out the actions stated 
in the hypothetical question. Therefore, if he could medi¬ 
tate about such things, he could also figure out how to kill 
a person. On cross-examination, witness said that acute, 
used in the phrase acute alcoholism, is something that is 
verv sudden and mav carrv with it the idea of severe and 
shortness of duration. It is not chronic. The term 
64 psychosis is merely a technical medical phrase, mean¬ 
ing a mental illness, a condition that is referred to 
in law as unsoundness of mind. The psychoses dependent 
on alcohol are called acute psychoses or acute alcoholic 
mental states, not acute alcoholisms. There is a difference. 
A person can be acutely intoxicated or in a drunken condi¬ 
tion, and not be psychotic or be suffering from unsoundness 
of mind. Witness was acquainted with Dr. William A. 
White, who was superintendent of St. Elizabeths for many 
years, had read the latter’s book “Outline of Psychiatry”, 
but did not agree with the last sentence of the following, 
found in said book: 

“There are a certain number of purely alcoholic psy¬ 
choses, that is, psychoses dependent upon alcohol per se. 
Of these psychoses, those clearly dependent upon the 
effect of alcohol are the acute states of intoxication.” 

From what witness read of the transcript of record of this 
case, the state of pathological drunkenness was the nearest 
approach of defendant’s state to any recognized category 
of mind in the psychiatric interpretation of things. “Patho- 
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logical” is a term which very simply means abnormal or 
due to a definite diseased condition of the body. It comes 
from “pathology,” which means the study of diseases of 
organs. Since alcoholic indulgence may reach a stage where 
there is a certain effect on the nervous tissues of the body, 
it may produce certain mental symptoms, and if those 
symptoms are produced, then the man’s drunkenness is 
pathological, meaning there has occurred in the nervous 
system some change which is severe enough to produce the 
symptoms which the individual may produce at the time. 

It has reference to a physical condition. To say that 
65 the immediate effects of acute alcoholic intoxication 

are progressive loss of mentality would be very 
loosely saying that the alcohol affects an individual in his 
mental sphere, so as to make him function differently, which 
would not necessarily mean that he was suffering from 
unsoundness of mind. The witness did not agree with the 
statement of Dr. H. Douglas Singer, a member of the Royal 
College of Physicians of London, professor of psychiatry 
of the University of Illinois, and Director of the State Psy¬ 
chopathic Institute of Illinois (whom witness knew), and 
Dr. William 0. Krohn, A.M., M.D., Ph.D., author of “Prac¬ 
tical Lessons in Psychology,” “First Book of Hygiene,” and 
“Graded Lessons in Physiology and Hygiene”; formerly 
Resident Psychologist at Kankakee Hospital, head of the 
Department of Psychology at Western Reserve University, 
and at the University of Illinois, Senior Fellow at Clark 
University, and for six years medical juror in Cook County, 
Chicago, Insanity (of whom he had heard), in their book 
“Insanity and Law” (which witness did not recall reading), 
wherein it is said: 

“The immediate effects of acute alcoholic intoxica¬ 
tion are progressive loss of mentality.” 

The witness could not say that he did or did not agree that 
such progressive loss of mentality was comparable to a 



62 


rapidly increasing dimension. Witness stated lie could 
make no statement about an isolated fact when asked if 
the progressive loss of memory was comparable to such 
increasing dimension in which the highest levels suffer first, 
perhaps combined with a more or less temporary state of 
increased function. Witness stated that in the early stages 
of alcoholic indulgence there may be some excitement in the 
individual, but not necessarily flights of ideas or pres- 
66 sure of activity, although loss of sense of propriety 
was present sometimes, as well as degradation of the 
moral tone and the loss of the power of voluntary attention, 
sometimes. Witness stated that such last conditions ex¬ 
isted in the early stages of intoxication. Witness stated 
that he agreed in substance with the statement of Dr. White 
that: 


“The phenomena of drunkenness are from the first 
phenomena of paralysis. In the early stages it is only 
the higher psychic functions which are largely inhibi- 
' tive that are affected, so we get apparent stimulation 
in the excitement produced in the flight of ideas, pres¬ 
sure of activity, loss of the sense of propriety, degra¬ 
dation of the moral tone and loss of power of voluntary 
attention.” 

In the later or acute stage there is a change, that after the 
higher centers are affected, the lower centers are affected, 
and when the lower centers are affected, you get muscular 
incoordination, which is noticeable first in the tremulous¬ 
ness of the hands and tremulousness of the facial muscles 
and motor incoordination in walking; that is known as 
ataxia, so that the individual is unsteady on his feet and 
perhaps cannot walk at all, and usually accompanying that 
you get confusion. If it proceeds a little further, you get 
coma. When asked if the contorting of the face, gritting 
of the teeth, the inability to write, due to tremor of the 
hand, and nervousness about the muscles of the body were 
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symptoms of the lowest stage, witness said the gritting of 
the teeth and contorting of the face were not such symp¬ 
toms; they were from tremulousness of the face; there is a 
great difference between tremor and grimacing. Grimac¬ 
ing or contorting the face was not muscular incoordination, 
it may be due to emotional disturbance and can hap- 
67 pen to anybody, whether they have alcohol in them 
or not, if they are under undue stress or emotion. 
If a man was in a state of acute intoxication and contorted 
his face and grimaced, that was no sign of muscular in¬ 
coordination. However, staggering would be a sign of 
muscular incoordination, as well as a tremor in his hands, 
when he attempted to write. Grimacing caused by emotion 
is not a tremor. Amnesia can be present for an entire a 
past life, for a month, a week, or two seconds. In a state 
of acute intoxication, a man frequently says and does things 
that are utterly foreign to him if in full possession of his 
faculties, because the mechanisms are obliterated. Under 
such circumstances, a man might do and say things that 
bring him in conflict with the social law. Witness could 
not say that in this acute stage of intoxication that quite 
commonly there is more or less an extensive loss of memory, 
that is, amnesia. Witness could not agree or disagree with 
Doctors Krohn and Singer when they said: “Quite com¬ 
monly there is more or less extensive loss of memory 
(amnesia).” The witness could not agree nor disagree with 
the statement that quite commonly there is more or less 
extensive loss of memory—amnesia—for events that trans¬ 
pire during the major part of the period of intoxication, the 
earlier phases being recalled perhaps dimly or vaguely. 
An hallucination is a sensory experience of something that 
has no objective place in the environment. If a vistor called 
upon a person and the latter said, “Oh, yes; you are Mr. 
Brown,” although the visitor was not Mr. Brown, that would 
be a question of being mistaken, not an hallucination, even if 
the person visited was suffering from acute intoxication. If 
the person so visited knew the visitor well and misidentified 
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him, that would not be an hallucination; it possibly 

68 might be an illusion or misidentifying an individual. 
Misidentity of people is one of the minor elements of 

pathological drunkenness; amnesia is another, but a more 
or less complete amnesia for the whole episode. There is 
a difference as concerns the extensiveness or extent of am¬ 
nesia in pathological intoxication and not just ordinary 
alcoholic intoxication. If a person stated that something 
was outside of a buiding (and had he not been suffering 
from acute intoxication he would have known such thing 
was not outside of the building), then said to another person, 
“Go outside of the building to a certain place and get some¬ 
thing for me. It is there,” that was not an hallucination; 
it could have been a lie. The witness agreed with this state¬ 
ment of Doctors Krohn and Singer: “Hallucination. A false 
perception of things or happenings, without foundation in 
actual fact,” but the fact just assumed was not a false pre¬ 
sumption; it was a belief. Upon being questioned by the 
Court, the witness testified that assuming that the defendant 
did kill Charlotte Robinson in substantially the manner 

w 

recited, by the District Attorney and assuming the other 
facts stated in the history of the whole episode, in the wit¬ 
ness’s opinion, the defendant could distinguish right from 
wrong. If defendant could distinguish between right and 
wrong, he could also understand at the time of the com¬ 
mission of the act the nature and quality thereof; there 
was no state of a disease or disordered mind which by reason 
thereof defendant’s will power would be broken down so 
that he could not restrain himself from the commission of 
the offense. 

Whereupon both sides rested their cases and defendant 
moved to strike the statement of defendant to Inspector 
Barrett and Sergeant Flaherty at No. 10 Precinct. 

69 The following then occurred: 

The Court. Upon what grounds? 

Mr. Burnett. Upon the ground that it was an involuntary 
statement and that the man had no counsel, that he was— 
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The Court. The motion is denied on two grounds: 

First, that at the most, it is a factual question which would 
need to be passed on to the jury for determination, because 
it does not clearly appear that it was involuntary. 

Secondly, do I understand you claim that due to a state 
of drunkenness— 

Mr. Burnett. No, if your Honor please. I didn’t finish my 
grounds. 

Also on the ground that the man had no attorney, that 
he was certainly under the influence of liquor, that he was 
taken to No. 10 Precinct for the purpose of getting a state¬ 
ment from him before he was arraigned and they did not 
attempt to arraign him until some hour and 15 minutes after 
the statement had been taken. 

Counsel for defendant stated that he relied on Powell v. 
St. and the Alabama cases in the Supreme Court, Johnson 
v. Zerbst, the McNabb and Mitchell cases. 

Whereupon the Court denied said motion and defendant 
excepted thereto. 

Counsel for defendant then moved the Court to direct the 
jury that they could not convict the defendant of murder 
in the first degree, on the ground of insufficiency of evidence 
relative to intent, premeditation and deliberation. 

Whereupon the Court denied said motion and defendant 
excepted thereto. 

The case was argued by counsel for the respective 
70 parties, and the Court then charged the jury as 
follows: 

| The Court (J. Proctor): Members of the jury: The in¬ 
dictment alleges that on October 26, 1943, in the District 
of Columbia, the defendant Frederick C. Mergner, contriv¬ 
ing and intending to kill Charlotte Robinson, purposely and 
i of his deliberate and premeditated malice, did shoot and 
kill her. That charges the crime of murder in the first 
degree. 

i From the grave nature of the charge you doubtless are 
impressed with the importance of a just outcome of the 
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trial, both as it affects the public interest on the one hand 
and the interests of the defendant on the other. 


Your are, I am sure, conscious of the solemn duty to de¬ 
cide the case fairly upon the evidence without sympathy 
or prejudice. As experienced jurors, you understand that 
you are the judges of the facts. You likewise understand 
thht the Presiding Judge is the judge of the law of a case. 
It is his duty to instruct the jury as to the applicable rules 


of law and it is likewise the duty, as I am sure it will be 


the pleasure of the jury, to accept the law as stated by the 


Cburt and apply it fairly in their consideration of the 


evidence. 


There are certain general principles of law that apply to 
the trial of all criminal cases. The indictment is a formal 


accusation of crime against the defendant informing him 
with certainty of that of which he is charged. It is a chart 
upon which the trial proceeds to its culmination. But it is 
only a charge, it is no evidence of guilt, nor is the fact that 
the Grand Jury inquired into the matter and returned the 
indictment any evidence of guilt. On the contrary, at the 
outset of the trial and throughout its course until and 
71 unless in the deliberations of the jury they become 
convinced by the evidence beyond a reasonable doubt 
of guilt, there abides with the defendant a presumption of 
innocence. Accordingly, the burden is upon the Govern¬ 
ment to prove guilt beyond a reasonable doubt. 

Most of you have often heard me explain that term to 
you. I shall do so again. Reasonable doubt is, as the phrase 
implies, a doubt based upon reason growing out of the 
evidence or the lack of evidence in the case. It is such a 


doubt as, after a full and fair consideration of all the evi¬ 
dence, will leave a juror’s mind so undecided as that he 
can not conscientiously say he has an abiding conviction 
of the defendant’s guilt, that is, a settled conviction of 
guilt which the juror feels will stand by him in the future 
and support it and satisfy his judgment and conscience 
that he has done the righteous thing in convicting a defend- 
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ant, it is such a doubt as will cause a man of reasonable 
caution to hesitate in a matter of importance to himself. 

Now, from what I have said, a reasonable doubt is not 
one based upon mere conjecture, whim or caprice, nor aris¬ 
ing from a hesitation to convict through feelings of sym¬ 
pathy or mercy. It is a doubt based upon reason and not 
upon feelings of emotion. Nor does proof beyond a reason¬ 
able doubt mean there shall be proof beyond all doubt and 
to an absolute certainty. Happenings between human beings 
cannot ordinarily be proved to that high degree. We know 
that to be so. The law recognizes it to be so and therefore 
does not require proof to an absolute demonstration as 
might be true in the exposition of scientific matter. But, as 
a fair shield of protection to one accused of crime, the law 
does require that before an accused shall be convicted and 
sutler the loss of his good name, his liberty or his life, he 
shall be proven guilty of the crime with which he is charged 
beyond a reasonable doubt. 

72 Now, the indictment which I have summarized 
covers within its allegations not only murder in the 
first degree, but the lesser degrees of unlawful homicide, 
namely, murder in the second degree, and manslaughter. 
You are therefore presented with the questions, whether 
he is guilty of one of these three degrees of unlawful homi¬ 
cide contained within the allegations of the indictment or 
whether he is guiltless of all. Those are the questions for 
you to to determine. 

Taking those degrees of homicide in the order as I have 
stated them, we come first to a consideration of murder in 
the first degree. It is the killing of a human being pur¬ 
posely and with deliberate and premeditated malice. The 
crime therefore involves these elements: First, the fatal 
act purposely done. Of that I need say no more. Second, 
malice; third, premeditation; fourth, deliberation. 

These last three I shall briefly explain. 

Malice is a basic element of murder in both the first and 
second degrees. In common parlance the word signifies 
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feelings of anger, hatred, or ill-will, which of course may 
actuate the killing of a human being. However, the law has 
given to the term malice a special meaning. It is the inten¬ 
tional doing of a wrongful act to the injury of another under 
circumstances which do not legally justify or palliate the 
acti As applied to the crime of murder, malice is the inten¬ 
tional striking of a deadly blow in execution of an evil pur¬ 
pose, springing from a heart regardless of social duty and 
fatally bent on mischief. 

Premeditation is another element of murder in the first 
degree. It is that mental process of one who, having con¬ 
ceived an idea to take a human life, gives thought 
73 thereto before acting and reaches a definite decision 
to kill. In short, premeditation is the formation of 
a specific intention to kill. 

Next we have the element of deliberation, essential to 
murder in the first degree. Deliberation is consideration 
and reflection upon the preconceived purpose or design to 
kill, turning it over in the mind, giving it second thought. 

Now, with this understanding of these elements which 
go to make up the crime of murder in the first degree, you 
will carefully consider all the evidence to determine whether 
that crime, as here charged in this indictment, has been 
proven against the defendant beyond a reasonable doubt. 

Did the defendant in the District of Columbia purposely 
and of his deliberate and premeditated malice shoot and kill 
Charlotte Robinson? 

If you so find, your verdict will be guilty of murder in the 
first degree unless you shall further find that he was of 
unsound mind and therefore not legally responsible for his 
act. Of that I will speak later. 

But, if you have a reasonable doubt that the defendant 
did shoot and kill Charlotte Robinson purposely and of his 
deliberate and premeditated malice, you will not convict 
him of murder in the first degree but you will pass to the 
consideration of murder in the second degree. That is the 
killing of a human being with malice, but without premedi- 
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tation or deliberation. Malice has been explained to you. 
Keep that definition in mind as you consider the question 
of murder in the second degree. You will recall that malice 
does involve an intention to kill. That intention may be 
express or implied. It is express if there is an actual, 
specific purpose to kill. It may be implied where the 

74 assault is of such a nature as that the natural and 
probable consequences would be death. Where a 

deadly weapon is used in a manner likely to cause death, 
malice may be inferred, for the law presumes one to intend 
the natural and probable consequences of his wilful act. 

Now, if after a full and fair consideration of the evidence, 
you believe beyond a reasonable doubt that the defendant 
did kill Charlotte Robinson with malice aforethought but 
without deliberation and premeditation, your verdict will 
be guilty of murder in the second degree, unless you further 
find that at the time he was of unsound mind. 

If you should have any reasonable doubt as to his guilt 
of that degree of murder, you will not find him guilty thereof 
but you will pass to a consideration of manslaughter. 

That crime is the killing of a human being without malice, 
this same malice I have spoken of and explained to you 
so fully. It occurs where the fatal blow is struck in the 
heat of a sudden passion of anger or fear. The law recog¬ 
nizes the frailty of human nature and if one is aroused to 
sudden passion or frenzy by adequate provocation and 
strikes a deadly blow while in the throes of hot blood, acts 
impulsively through the natural emotional reaction of his 
aroused feelings, rather than through the dictates of reason 
and recognizing that weakness in human beings, it holds 
that a fatal blow struck under such circumstance is not 
with malice, constituting murder in the second degree, but 
without that evil purpose, thus reducing it to the lesser 
degree of unlawful homicide, that of manslaughter, 

Now, the law puts reasonable limitations around the right 
of one in striking under the circumstances I have 

75 mentioned. There must be adequate provocation. 
Mere words of themselves never suffice as adequate 
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provocation. They will not justify even a simple assault 
upon another. There must be some blow, or menace, or 
threatening words accompanied by some gesture indicating 
intended violence toward the accused, and the circumstances 
must be such as in the judgment of the jury would naturally 
arouse the passion or frenzy of a man of reasonable caution 
and restraint. In other words, it does not give to each 
individual the right to determine for himself when and 
under what provocation he may strike a fatal blow at an¬ 
other. It lays down a standard, a guide, a test, as to what 
a reasonable man under like circumstances as that in which 
the accused was, as shown by the evidence, would have done 
under the circumstances. Would it suffice to have aroused 
him to sudden passion or frenzy and did he strike while 
in such passion or frenzy? That is the test. Moreover, in 
view of the fact that here the defendant claims that at the 
time of the killing he was in a state of intoxication, it is 
necessary for me to tell you that in determining whether 
or hot the provocation was adequate, that is, such as would 
arouse a reasonable man to action, you must consider the 
test as applying to a reasonable and sober man, for the law 
makes no allowance for a man who at the time is in a volun¬ 
tary drunken state with the possible lessening of his self- 
control through the stimulation and excitement of liquor. 
What would have been the case with a reasonable man sober 
at the time? 

Now, considering what I have said, if you reach the crime 
of manslaughter and you are convinced beyond a reasonable 
doubt that the evidence establishes defendant’s guilt of that 
crime, your verdict will be guilty of manslaughter, 
76 unless again you should find him of unsound mind. 

But, if you have any reasonable doubt, you will give 
him the benefit thereof, and as you will have reviewed all 
the degrees of unlawful homicide and there remains a rea¬ 
sonable doubt in your mind that he is guilty of any, under 
those circumstances it will be your duty to find him not 
guilty. 
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Now, what are the opposing contentions of the United 
States on the one hand and the defendant on the other? 
In discussing them, I may need to make some reference to 
the facts, but you 'will understand that I do not intend in 
any way to intimate what you should find the facts to be 
or what your conclusions should be concerning them. I 
recognize that to be your sole function and I have no desire 
to influence you in the exercise of that function. 

The Government, as I understand its position, and counsel 
will correct me if I mistake the position of either, the Gov¬ 
ernment through the prosecuting officer contends that the 
defendant did kill Charlotte Robinson with deliberate and 
premeditated malice and is therefore guilty of murder in 
the first degree. It submits to you that at the least he is 
guilty of murder in the second degree. 

The defendant, on the other hand, does not expressly 
admit the killing. He takes the position that if he did kill 
Charlotte Robinson he has no recollection of it due to a 
drunken condition which he claims existed at the time. 
Under these circumstances, of course, you must determine 
beyond a reasonable doubt that he did kill Charlotte Rob¬ 
inson. The matter is not disputed or argued but on that 
state of the record it does impose upon you the duty of 
affirmatively finding beyond a reasonable doubt that 
77 he did shoot and kill the woman. 

If he did kill her, he says he was in a state of 
insanity, therefore he was not legally responsible and should 
be acquitted by reason of insanity. And he contends further 
that if he was not insane, he was in such a drunken condition 
before and at the time of the homicide that he was unable 
to deliberate and premeditate the killing, therefore that he 
is not guilty of murder in the first degree, but at the most 
of a lesser degree of homicide. 

Let us consider first the question as to whether or not he 
was of unsound mind. When I say for us to consider it, 
I mean to suggest that you consider it in that order. Now, 
the law presumes a person to be of sound mind. That is a 
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reasonable presumption, because most people are of sound 
mind and a legal presumption rests upon that factual basis. 
However, the law does require that one be of sound mind 
to bb responsible for an act of a criminal nature. Therefore, 
if ahv evidence is offered in the trial which overcomes or 
substantially affects the presumption of sanity, the burden 
falls upon the Government to establish that at the time 
of the commission of the offense the accused was of sound 
mind and memory. 

Now, what is insanity in the eyes of the law? It is a 
disease or derangement of the mind of such a nature as 
to render an accused mentally incapable to understand the 
nature and quality of his act and to know that it was wrong 
and to have the power of will,—understanding the nature 
and quality of the act, and its wrongful character, to refrain 
from doing the wrong. That is the test. 

If the defendant did shoot and kill Charlotte Robinson, 
did he know what he was doing? Did he realize that 
78 he was committing an assault upon her which would 
likely cause her death? If so, then he did realize the 
nature and quality of the act. 

Did he know that he was wrong, that he was doing a 
wrongful and evil thing? 

Finally, if he did understand the nature and quality of 
the act and that it was wrong, could he have refrained from 
doing that wrongful act or was the functioning of his brain¬ 
controlling his will so broken by disease or disorder as that 
he could not resist committing the murderous assault? 
Mark you, I say by reason of disease or disorder of the 
mind, not by reason of a state of voluntary drunkenness, 
but an actual disease or derangement of the mental faculties. 

Voluntary drunkenness, which may stir the passions or 
loosen the social and moral restraints, is not enough to 
constitute insanity. There must Jbe actual disease or dis¬ 
order of the mind. Loss of moral fibre, which weakens the 
self-restraint and causes one to surrender to the dictates 
of wicked and evil thoughts and passion and give way to 
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criminal temptation, is not enough. That is not insanity. 
That is loss of moral stamina. The act must be traceable to 
a diseased or disordered mind. 

Now, having these rules in mind, review the evidence 
carefully. If you find beyond a reasonable doubt that the 
defendant knew the nature and quality of the act and that 
it was wrong and he had the power of will to choose the 
right and refrain from the wrong, then he would be legally 
responsible and you will find him guilty of such degree 
of homicide as the facts lead you to conclude is correct. 

But, if you have a reasonable doubt that he was of 
79 sound mind, your verdict will be “not guilty by rea¬ 
son of insanity.” It should be so stated, “not guilty 
by reason of insanity.” 

This now brings me to another aspect of the defendant’s 
position, one which has been dwelt on extensively in the 
evidence and by counsel in their arguments. It is the ques¬ 
tion of drunkenness. As I have stated, he contends that 
he was in a state of drunkenness, which precluded him from 
deliberating and premeditating the murder of Charlotte 
Robinson and, therefore, he could not be guilty of murder 
in the first degree and at most would only be guilty of a 
lesser degree of homicide. 

Now, drunkenness where it is voluntary, that is, where 
the accused has drunken intoxicating liquors of his own 
accord, does not justify or excuse a criminal act. Public 
policy forbids that it be so. English and American law 
have never recognized that as justifying or excusing a 
criminal act. 

Nevertheless, there are certain crimes by reason of their 
nature and the elements which go to constitute them where 
a state of drunkenness may preclude one from that state 
of mind which would make him guilty. That is true in the 
case of murder in the first degree, which, as I have explained, 
requires not only a specific intent to kill, a definite purpose 
to kill, but deliberation and premeditation upon such a 
formed intent to kill. 


74 


Nbw, if bv reason of a drunken condition one’s mental 
faculties have been so benumbed and confused as that he 
is rendered incapable of sufficient mental power to form a 
specific intent to kill or to deliberate and premeditate upon 
such an intent, then, of course, he has not committed murder 
in the first degree because essential elements of that crime 
do involve a specific intent to kill with deliberation 
80 and premeditation. 

Under those circumstances, he would be guilty of 
no more than murder in the second degree. 

Consider this question carefully upon the basis of all the 
evidence, to determine whether or not, first, as I have indi¬ 
cated before, that there was deliberation and premeditation 
and bearing upon that question, what was the condition of 
the defendant’s mind preceding and at the time of the kill¬ 
ing? Was it such that he could not form the intent to kill, 
that he could not deliberate and premeditate, and that he 
did not do so ? Or was he able to do so, and did he do so ? 

Now, the law does not exempt one who has imbibed intoxi¬ 
cating liquors from the crime of murder in the first degree. 
A man may have alcoholic liquor in his system. It may have 
its effect upon his mental faculties, and yet there may remain 
sufficient mentality and power of thought to form a specific 
intent to kill and to deliberate and premeditate concerning 
it. That may be so or it may not, it depends upon the facts 
of the particular case. The law leaves it to the jury in each 
case to determine fairly and impartially, upon the facts 
and circumstances of the case, whether or not there was 
deliberation and premeditation of a preconceived design to 
kill, or whether the defendant was so bereft of power of 
thought and reason as that he was incapable of forming 
such intent and deliberating or premeditating thereon. 

If you believe that he had that power to deliberate and 
premeditate upon an intention to kill and that he did so, 
then he would be guilty of murder in the first degree, as 
I have heretofore explained. But, if you have any reason¬ 
able doubt about it, you should resolve it in his favor, in 
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which event, with that alone, his crime would be 

81 reduced to murder in the second degree. 

There may be other factors, of course, as I have 
explained to you, which might reduce it to manslaughter. 
I will not take the time to repeat them. 

Now, there is another matter which I must speak of. It 
concerns the statements made by the defendant to the police 
officer after the killing of Charlotte Robinson, both at the 
defendant’s home and at the police station and headquarters, 
and I believe also at the jail. 

It is argued in behalf of the defendant that when those 
statements were made he was still in a drunken condition 
and that by reason thereof those statements were mere 
vapid ramblings of a drunken man, they did not represent 
truth and fact. He was not relating what occurred, that 
is his position. 

On the other hand, the Government contends that although 
he was drinking he nevertheless did remember what had 
occurred, stated the substantial truth to the officers on the 
several occasions mentioned, and that his statements did 
in their essence represent the truth of this unfortunate 
affair. But that is a question for you to decided. It is for 
you to determine whether or not he was in a state of drunk¬ 
enness and, if so, whether of not it was so pronounced that 
he did not remember and that what he said did not represent 
fact and truth. If you believe that to be so, then of course 
you will give no credence to his statement, it would have 
no weight (his statements would have no weight); but on 
the other hand, if you believe that his statements were the 
product of memory and truth, then of course you would 
give them weight, you would accept them, your would fit 
them into the whole pattern of fact, of evidence I 

82 should say, and in the light of the whole picture give 
those statements such weight as you believe them 

entitled to. 

I think, members of the jury, that about completes my 
review of the rules of law which you should apply in 
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your consideration of the evidence and in reaching your 
conclusions. 

Filially, I submit the case to you with appreciation of 
the earnest attention you have given in the course of the 
taking of testimony, which gives assurance to all that you 
are profoundly impressed by the solemn duty you have to 
perform in deciding the issues presented by the case. There¬ 
fore, take it, consider it calmly, dispassionately, weigh the 
evidence in the scales of your reason and judgment; search 
for the truth in it, apply your best judgment fairly and 
impartially, let truth and reason and judgment lead you, 
without sympathy or prejudice or any other emotion, and 
when, by those means, you have reached a conclusion, an¬ 
nounce it by your verdict. You then will have done your 
full duty. 

Finally, I will say this, simply to repeat, there are five 
possible verdicts. They are: Guilty of murder in the first 
degree; guilty of murder in the second degree; guilty of 
manslaughter; not guilty by reason of insanity, or not guilty. 

Mr. Burnett. I would like to approach the bench. 

The Court. You may. 

(Therefore, counsel for both side approached the bench 
and conferred with the Court in a low tone of voice, as 
follows:) 

Mr. Burnett. I want to ask your Honor to charge, as I 
understand under the Bullock case, that the deliberation 
or premeditation, the turning over in the mind, should be 
an appreciable time. 

83 The Court. I had a note to do it and I must have 
overlooked it. 

Mr. Burnett. I thought that was probably so, your Honor. 
We have talked about the Bullock case before. 

The second proposition is simply that I ask your Honor 
to charge that if the jury has any reasonable doubt as to 
any of the material elements of any of the various degrees, 
they should acquit. 
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The Court. I think I have done that, but I know what 
you have in mind. 

Mr. Burnett. I believe you told them if they had no 
reasonable doubt and the defendant shot purposely with 
deliberate intention, malice, and so forth, they should con¬ 
vict of murder in the first degree, and so on, but I did not 
understand you to say anything with reference to acquittal 
if there is any reasonable doubt, and I would appreciate it 
if you would so instruct them. 

The Court. All right. I will do so again. 

(Thereupon, counsel resumed their places at the counsel 
table.) 

The Court. Counsel have made a couple of suggestions 
which I welcome and out of precaution I will take a moment 
to refer to those matters suggested. 

I told you as to murder in the first degree there are ele¬ 
ments, among others, of deliberation and premeditation. 
In other words, after the formation of an intent to kill, to 
constitute murder in the first degree the accused must have 
deliberated and premeditated upon that preconceived inten¬ 
tion. That means consideration, thought and reflec- 
84 tion. Hence, necessarily it does comprehend some 
appreciable period of time elapsing between the for¬ 
mation of an intent to kill and the actual execution of that 
intent within which one may have the opportunity to de¬ 
liberate and premeditate, to give thought and reflection, to 
turn over in his mind. That period may be short or it may 
be long, it may be a few minutes, it may be a few hours, or 
it may be days or longer. No particular period of time is 
prescribed by law, it depends upon the circumstances of 
each case. That is left for the jury to determine upon the 
basis of the evidence. 

Then, you have heard me speak of the elements which go 
to make up the three degrees of unlawful homicide. For 
instance, as to murder in the first degree, I have mentioned 
malice, deliberation and premeditation. I explained them 
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to you quite fully as elements constituting that offense, 
among others. 

Now, an element of an offense is an essential fact consti¬ 
tuting that offense. Hence, if any element is missing, the 
offense has not been committed. I fully explained that to 
you a moment ago with reference to deliberation in con¬ 
nection with the subject of drunkenness. Therefore, as 
I have meant to say and I think I have said, in your con¬ 
sideration of each of these crimes, it is necessary before 
you should find guilt as to one or the other, that you find 
all the essential elements going to make up the particular 
offense—each and all of them, have been proven beyond a 
reasonable doubt. That is all. 

Now, the twelve members of the regular panel, the twelve 
gentlemen who constitute the regular panel, will retire and 
consider of your verdict. The two ladies who have done 
their part as alternates and whose services I appreciate, are 
necessarily at this point in the case discharged. 
85 You will see the Clerk and he will look after your 
compensation. 

The jury will retire. 

Then and thereupon the jury retired and thereafter re¬ 
turned its verdict. 

On June 30,1944, after overruling defendant’s motion for 
a new trial, the Court imposed sentence on defendant. 

The exceptions hereinbefore stated, having been sever¬ 
ally noted and taken, the Court accordingly signs this, the 
defendant’s Bill of Exceptions, to have the same force and 
effect as when taken, now for then, this 18th day of Sep¬ 
tember, 1944. 

James M. Proctor 

Justice . 


Copy received this 2nd day of August, 1944. 

Charles B. Murray 

i Assistant United States Attorney 
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Approved as correct and consented to. 

John W. Fihelly 
Asst. Attorney for US. 

Attorney for Defendant 

86 [Filed Jul 171944 Charles E. Stewart, Clerk] 

In the Supreme Court of the District of Columbia 

United States of America] 

vs. j>Criminal No. 72840 

Frederick C. Mergner J 

Designation of Record 

The Clerk will please make up the record for the Court of 
Appeals to consist of the following. 

1. The indictment 

2. The plea 

3. The verdict of the jury 

4. Motion for new trial 

5. Order overruling motion for new trial 

6. Judgment of Court 

7. Notice of Appeal 

8. Bill of exceptions 

9. Assignment of errors 
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9a. Order extending time to settle Bill of Exceptions 

10. This designation of record 

John H. Burnett 
600 F Street, N.W. 
Attorney for defendant 

i 

Service of copy acknowledged this 17 day of July, 1944. 

Edward M. Curran 

U.S. Attorney 
By John P. Burke 

i 

87 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered 1 to 9, both inclusive, and 
86, to be a true and correct transcript of the record accord¬ 
ing to designation of record by counsel filed and made a 
part of this transcript, in cause entitled United States v. 
Frederick C. Mergner, Criminal No. 72840, as the same re¬ 
mains upon the files and of record in said Court, except the 
following: 

The bill of exceptions approved by the Court, pages num¬ 
bered 10 to 85, both inclusive, is included herein. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
ih said District, this 22nd day of September, 1944. 

[seal] Charles E. Stewart, Clerk 

By John J. Donovan Deputy Clerk 
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In The 


Kitite& States Court of Appeals 
for tt)e ^District of Columbia 

October Term, 1944 

No. 8806 

FREDERICK C. MERGNER 
Appellant 

vs. 

UNITED STATES 
Appellee 

BRIEF FOR APPELLANT 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


JURISDICTION 

This is an appeal from a verdict of guilty and sentence 
thereon in a criminal case tried in the District Court of 
the United States for the District of Columbia. 

This Court has jurisdiction to review the judgment under 
District of Columbia Code, 1940, Section 17-101. 

The appeal is taken pursuant to the provisions of the 
“Criminal Appeals Rules” of the Supreme Court of the 
United States, as amended, promulgated under authority 
of an Act of Congress approved March 8, 1934, amending 
the Act of February 24, 1933, c. 119 (U.S.C. Title 28, Sec- 
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tion 723(a); U.S.C.A. Title 18, Criminal Code and Criminal 
Procedure, Section 688). 

STATEMENT OF CASE 
The Government’s Evidence 

The appellant, hereinafter called the defendant, was in¬ 
dicted for murder in the first degree (R. 4-5). He was con¬ 
victed of murder in the first degree and sentenced to be 
electrocuted (R. 6-9). From that judgment this appeal is 
taken. 

On October 25, 1943 about 8 p.m. three or four shots 
wbre heard in the vicinity of Fifth and A Streets, Northeast, 
in this District (R. 15). Shortly thereafter a man was seen 
on Seventh Street, Northeast. He and a woman were at 
the door of a parked automobile (conceded to be the defend¬ 
ant’s). The door was open and the man was removing 
the woman from the car. He had her in his arms and placed 
her on the ground (R. 12). The woman was mumbling 
incoherently. The woman’s head was bending back, her 
face was bleeding and appeared to be bruised. The man 
asked one Grace M. Lucas what she was looking at and 
drove away. The woman was on the sidewalk, lying par¬ 
tially in a tree box. A manhole cover was partially off of 
the manhole in the street (R. 13). N - 

The body was that of Charlotte Robinson, the deceased 
named in the indictment (R. 11-12). After the man was 
seen to drive away, it was found that Mrs. Robinson was 
still alive and had on only one shoe. The other shoe could 
not be found at the scene (R. 13-14). It was then ascer¬ 
tained that the manhole cover was about half or two-thirds 
off and slid back on the street and that the body of Mrs. 
Robinson was fifteen to eighteen feet from the manhole 
(R. 14). 

Mrs. Robinson was removed to Casualty Hospital. She 
was suffering from three bullet wounds on the left cheek, 
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one on the left temple, and a fracture of the third finger 
of the left hand. All of these places had powder burns on 
them. Mrs. Robinson died at 9 p.m. October 25, 1943, as 
a result of the wounds in her head (R. 14-15). 

Two bullets taken from the head of Mrs. Robinson were 
thought to have been fired through defendant’s gun, as well 
as the bullet found in the defendant’s automobile by Ser¬ 
geant Crooke (R. 31). 

Detective Sergeants Crooke and Perry went to the de¬ 
fendant’s home, 3328 University Place, near American Uni¬ 
versity, the following day, October 26, 1943, about 2 p.m. 
Opposite the residence was a Packard Sedan. There was 
a bullet hole in the right ventilator window and a ladies’ 
coat on the front seat of the car. The front seat had a 
flowered covering with blood stains on it. Sergeant Perry 
went to the house, met the defendant’s father and was 
invited in. Upon entering, the defendant inquired if that 
were the police and the father answered “Yes.” The de¬ 
fendant inquired of the two Sergeants if either of them 
were Inspector Barrett. They said “No.” (R. 15.) 

After inquiry by Sergeant Perry defendant said that 
Charlotte Robinson had w’orked at that house, that he was 
in love with her, but that he never wanted to see her again, 
that she was a rat (R. 15). 

When the police officers entered the above premises there 
was a wine bottle out of which defendant’s father gave him 
a small drink. The defendant then got the bottle, but his 
father took it away from him. (R. 16.) 

While Sergeant Crooke w*as talking to the defendant at 
the University Place address, defendant w T as noticeably 
under the influence of alcohol. The Sergeant could under¬ 
stand the defendant very plainly. There was no thickness 
of the defendant’s tongue. Defendant was very nervous; 
on one or two occasions he cried and gritted his death. 
Defendant did not make any particular remarks when cry¬ 
ing; he would make a face or grimace. (R. 17.) 


4 


Sergeant Perry testified that defendant, at the time of 
his arrest, got abusive, loud and boisterous; he would curse 
and swear, tell the Sergeant that defendant could whip him, 
that defendant had never been whipped in his life and if the 
Sergeant did not think that the defendant could whip him, 
the Sergeant could feel defendant’s arm and see how hard 
it was. Defendant volunteered these remarks. (R. 19.) 
Sergeant Perry further stated that defendant would start 
cursing off and on, “would have spells of cursing and 
then would talk naturally, fairly normal.” Perry could not 
say what brought on the cursing spells, but it seemed that 
mbst of the cursing occurred when the deceased’s name 
was mentioned. The defendant seemed hostile to the de¬ 
ceased and cursed both of the police Sergeants. (R. 20.) 

The defendant was placed under arrest and asked where 
the gun was. Defendant said that it was in the car. Ser¬ 
geant Perry stepped out of the room and Sergeant Crooke 
was asked to sit down. As the latter sat down, the de¬ 
fendant got up from his chair and pulled a gun from his 
hip pocket. The Sergeant jumped on defendant’s back, 
the rug slipped and defendant went dowm on his face. The 
defendant stated that he was going to kill one of the police 
officers and the gun was then taken from him. (R. 16.) 
Sergeant Crooke did not pay a lot of attention to the 
threat of defendant because he “thought defendant was 
talking” (R. 17). 

'After the gun was taken from the defendant, the Detec¬ 
tive Sergeants raised the defendant and sat him in a chair. 
It was not known whether the defendant could have gotten 
up by himself. (R. 17.) After the defendant was seated in 
the chair he was * ‘ staring off in a staring manner. ” (R. 18.) 

While in the University Place house when defendant 
Was standing still he “had a little weave” from liquor 
(R. 18). 

The defendant was taken in the police car which started 
for No. 8 Police Precinct. En route a radio call ordered 
the defendant taken to No. 10. (R. 16.) 



On the way to No. 10 Precinct, Sergeant Perry talked 
to the defendant and “apparently, defendant understood.” 
At that time defendant insisted that Perry get him some 
whiskey, but the latter “stalled defendant off,” told him 
he could not guarantee that he could and did not know 
whether they would pass any liquor stores. The defendant 
stated that he would tell “all about it” if Perry would get 
him some liquor. (R. 19.) 

It was noticed that defendant staggered real bad climbing 
the steps at No. 10 Precinct. When the defendant talked 
to Sergeant Crooke, the latter understood defendant very 
well and defendant seemed to understand what was said 
to him. (R. 16.) 

‘Upon arrival at No. 10, defendant was turned over to 
Inspector Barrett and Lt. Flaherty of the Police Depart¬ 
ment (R. 16). 

The police sergeants returned to the University Place 
address and found in the automobile a ladies’ coat, a ladies’ 
slipper, an umbrella and a ladies’ pocketbook. A bullet 
was taken from the top of the car. A man’s pair of shoes 
and a man’s coat were taken from the house. (R. 17.) 

Some of the articles taken from the automobile had the 
same type of blood on them as that of the deceased. The 
blue shoe found in the automobile was the mate of the one 
deceased wore the night of the shooting. (R. 32.) 

Miss Verna Harrison, a friend of the deceased, testified 
as to the conduct of defendant and deceased prior to the 
shooting and stated that she saw the defendant on Sunday, 
the day before the shooting (R. 33). At that time the de¬ 
fendant came to the room where that witness and deceased 
had been living and left a $100.00 bond which deceased had 
purchased from one of the defendant’s daughters and a 
check for $20.00 for salary due the deceased from the de¬ 
fendant (R. 34). 
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Testimony Out of Presence of the Jury 

Robert J. Barrett, Inspector of Police, talked to the 
defendant on October 26, 1943, about 3 p.m. at No. 10 Pre- 
ciiict. Before that conversation was adduced, the jury was 
excluded and the testimony of the Inspector was taken out 
of their presence. The Inspector stated that the defendant 
was not taken before the United States Commissioner until 
4:15 p.m. (R. 20), and that defendant’s condition was the 
same then as it was at No. 10 (R. 22). 

Defendant had known Inspector Barrett for a long time. 
Their children were friends and played together. (R. 21,25). 

Barrett testified that the defendant was being taken to 
No. 8 Precinct but that ■witness ordered the defendant to 
No. 10 “for the purpose of witness seeing defendant and 
talking to him” (R. 20). At No. 10, defendant was under 
the influence of intoxicants. Defendant cried and “had to 
hold” Barrett’s coat and hand. Defendant cried while he 
was talking; he was not hysterical, but defendant had Bar¬ 
rett’s arm, pulled his coat and squeezed his hand. The 
defendant talked very plain at times and at other times a 
little different. Defendant would start to tell Barrett about 
what he had done, then he would break off, start talking 
about the children and start crying. The defendant, at that 
time, stated that he had been drinking since Friday. (The 
conversation occurred on Tuesday.) Defendant “looked 
the part, he looked like a man that had been on a drinking 
spree for a few days”; his eyes were bloodshot, his face 
was read; the odor of alcohol was on his breath and “he 
gave every indication of a man who had been drinking a 
couple of days.” (R. 21.) 

'“The reason witness (Barrett) sent defendant to No. 
10 was because witness could talk to him there” (R. 21). 

1 It was conceded that Inspector Barrett offered no induce¬ 
ment to the defendant to make a statement at No. 10 Pre¬ 
cinct. At that time, however, the defendant had no attor¬ 
ney. R. 22.) 
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Lt. Flaherty of the Police Force stated that the defendant 
was not drunk at No. 10 precinct when he and Inspector 
Barrett talked to the defendant but that you could tell 
he had been drinking from his appearance and “his con¬ 
versation.” On that occasion defendant would cry at times, 
“and that other times he would grab witness and show 
how strong he was.” Defendant “would jump from one 
object to another.” (R. 22.) 

Needham C. Turnage, called by the defendant, stated 
that he was United States Commissioner for the District 
Court of the District of Columbia. Between 4 and 5 p.m. 
On October 26, 1943, a complaint was issued against the 
defendant and a plea of not guilty was entered by Mr. 
Turnage because 

the defendant was so emotionally disturbed that he 
ought not to have been arraigned. Defendant was 
apparently in a condition where he had very little 
understanding of the gravity of the charge which had 
been placed against him. Defendant was not in any 
position to be arraigned at that time. Defendant seemed 
to have no understanding whatever of the predicament 
he was in. Defendant answered to his name, he made 
something of a scene, which I would call a scene, not 
too terrible of a scene, and acted certainly abnormally, 
to say the least. Defendant was talking, his conver¬ 
sation was absolutely unintelligible. (R. 23.) 

The defendant “was never arraigned” (R. 24). 

Objection to Confessions 

After the testimony of the police officers Barrett and 
Flaherty and that of Commissioner Turnage was heard as 
above, the defendant objected to the admission of the state¬ 
ments made to Inspector Barrett and Lt. Flaherty on the 
ground that defendant was taken to No. 10 Precinct for 
the purpose of having the police talk to him when he should 
have been arraigned, the defendant was intoxicated or un- 
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der the influence of liquor and had no attorney. That objec¬ 
tion was overruled and exception noted. The jury was 
recalled and the testimony resumed. (R. 24.) 

1 Substance of the Confessions 

The statements which the defendant made to the police 
and which were admitted in evidence are found in the 
testimony of Inspector Barrett and Lt. Flaherty (R. 24-31). 
The testimony of the officers respecting the physical and 
mental condition of the defendant is substantially the same 
as that given out of the presence of the jury. 

At No. 10 Precinct the defendant stated that he had 
given himself up, but Inspector Barrett explained to the 
defendant that he had not given himself up and that Officers 
Petry and Crooke had arrested him (R. 24). 

The defendant stated that he had known Mrs. Robinson 
since April 5,1942; that she was sick and he had taken care 
of her; that around Christmas time a friend of the de¬ 
ceased had visited her and defendant thereafter noticed 
a change in Mrs. Robinson; that Mrs. Robinson was not a 
citizen of the United States when she came to work for the 
defendant, but she later endeavored to become naturalized. 
From the correspondence of the deceased, the defendant 
learned that she had a criminal background and that her 
husband was in trouble. (R. 24.) 

The defendant also stated that Mrs. Robinson was after 
him for money and that on the night of the killing defend¬ 
ant’s daughter had called the deceased and talked to her. 
The defendant then talked to deceased over the phone and 
the latter wanted $4,000.00 and asked that some her clothes, 
be brought to her. The defendant met Mrs. Robinson at 
Fourth and East Capitol Streets. They drove to Fourth 
and A Streets and en route the deceased kept asking where 
the money was. The defendant told her it was in a bag 
in the back seat and she looked there and in the glove com¬ 
partment of the car and did not see it. There was “quite 
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some argument” and at Fourth and A Streets the defend¬ 
ant shot Mrs. Robinson several times. The defendant then 
stated that he drove to Seventh and A Street where he 
was going to put Mrs. Robinson down the sewer but a lady 
came along and he left Mrs. Robinson there. The defendant 
stated that Mrs. Robinson wns a rat and that he wanted 
to put her down there with the rats. (R. 25.) 

The defendant never explained what the argument was 
between himself and Mrs. Robinson that resulted in the 
shooting; the defendant did not know how many shots he 
fired (R. 28-29). 

The defendant was in love with the deceased, thought 
she was in love with him and they talked of marriage. 
Shortly after getting her citizenship papers, Mrs. Robinson 
got a job. The defendant stated that he tried to get her to 
come back; that he called her several times but could not 
get her on the phone. (R. 28.) 

The defendant stated that he saw his car in front of his 
house which had a bullet hole in it, blood on it and that 
he saw a slipper therein; that Mrs. Robinson’s pocketbook 
was on the front seat of the car and he took it and put it 
in a bureau drawer in his bedroom (R. 26). 

The defendant was booked at headquarters at 4:15 p.m. 
following the statement and immediately taken to the United 
States Commissioner (R. 26). 

The officers talked to the defendant on October 28 at the 
District Jail. The defendant at that time was told that 
there were a few things the officers wanted to straighten 
out. The defendant said he wanted to correct his statement 
about the shooting at Fourth and A, that it happened on 
Fifth between A and East Capitol. Defendant said that 
he was not in the habit of carrying a gun, that he kept the 
gun in his dresser drawer at home and had it in his pocket 
that night. When told by the officers that his statement 
about putting the deceased in the sewer for the rats was 
more or less vicious, the defendant said “she is a rat, she 
is rotten, she is rotten inside” (R. 25). The defendant 
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stated that he would rather not answer other questions-until 
he talked to his attorney. The defendant’s condition at the 

m 

Jail was noticeable, there was a big difference from his 
condition at the precinct. At the Jail the defendant was 
not under intoxicants and looked like a perfectly sober man. 
(R. 27.) 


The Defense Evidence 

Evidence was produced by the defendant showing that 
the defendant was intoxicated as early as October 21, pre¬ 
ceding the shooting on October 25,1943 (R. 35). On Friday, 
the 22nd, the defendant “was stinking drunk” (R. 55). 
“He was very drunk Saturday night and Sunday” (R. 38). 
On the Sunday preceding the shooting the “defendant was 
qijiite intoxicated about five p.m.” He talked at random, 
rather foolishly, and was unsteady on his feet. (R. 35-36.) 
The defendant was sent home from work on Sunday and 
ordered not to come back to work until his condition was 
better (R. 41, 40). On Monday morning the defendant 
was drunk, “he could not speak straight, he mumbled, and 
the smell of liquor was enough to knock you down” (R. 55). 
The defendant called his employer Monday and the for¬ 
mer said at that time, that he was in no shape to return 
to work (R. 41). 

The defendant was drunk Monday night (R. 38-36-35), 
both before and after the shooting (R. 38). On Monday 
night after the shooting the defendant could not talk right 
and a person “could not get any sense out of defendant” 
(R. 36). On Tuesday about one p.m. the defendant was 
“very much under the influence of liquor” (R. 36). 

When taken before the United States Commissioner about 
4:15 p.m. on Tuesday, October 26 (R. 26), the defendant’s 
talk was intelligible at times and unintelligible at others, 
he was “sort of mumbling.” The “defendant’s condition 
was such that witness (United States Commissioner Turn- 
hge) ought not to have permitted defendant to enter a plea 
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in any type of case.” Defendant did not plead guilty or 
not guilty before the Commissioner, but the Commissioner 
entered a plea for the defendant. (R. 39.) 

After appearing before the United States Commissioner, 
the defendant was placed in custody of Mr. Kearney, Chief 
Deputy, United States Marshal. This was about 5:30 p.m. 
on Tuesday. Mr. Kearney testified that the defendant 
was drunk. The defendant said that he had drunk at least 
a gallon of both wine and whiskey. The defendant was 
fingerprinted but his signature could not be obtained be¬ 
cause the defendant could not write. (R. 37.) 

Dr. Murphy, a Deputy Coroner for this District, testi¬ 
fied that he saw the defendant between 5:20 and 5:30 p.m. 
on Tuesday, October 26, in a cell at the Court House in the 
presence of Drs. McDonald and Rosenberg (Coroner and 
Deputy Coroner, respectively). The purpose of Dr. Mur¬ 
phy’s visit was to make tests to determine whether the 
defendant had any blood on him. Defendant’s speech was 
coherent at times and incoherent at other times and more 
or less rambling in character. Dr. Murphy knew that the 
defendant had been indulging in alcoholic beverages (R. 39), 
but not to the extent of complete intoxication. No test was 
made then because the doctor “did not think defendant 
qualified to give permission for said test.” The defendant 
attempted to write his name but the signature was very 
rambling. It could be read, but it was the type of a nervous 
individual, it was all run together and the letters were very 
irregular. (R. 40.) 

Mr. Sard testified that he was Chief Clerk of the D. C. 
Jail and he saw the defendant on Tuesday, October 26,1943, 
about 6 p.m. The defendant appeared to be in somewhat 
of a haze, he was orderly and quiet and was placed in the 
“control cell, a cell used for the control of inmates.” (R. 41.) 
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Defendant’s Testimony 

The defendant told of meeting the deceased and of his 
actions and drinking preceding the time he met Mrs. Rob- 
inslon on the night of the killing (R. 41-47). He testified 
that he met Mrs. Robinson at Fifth and A Streets, S.E., 
and started drinking; that he and Mrs. Robinson were drink¬ 
ing and that 4 ‘it was a blackout.” He didn’t remember a 
thihg. “He did not remember going home or anything.” 
(R. 47.) The defendant then narrated the details of what 
occurred the morning after the shooting (R. 48-49). 

The defendant stated that he did not know whether or 
not he killed Mrs. Robinson; that he did not know whether 
he had the revolver when he went to meet the deceased and 
that he did not see it at that time (R. 49). The defendant 
testified at length on cross-examination (R. 49-54) but he 
did not say anything respecting the actual shooting other 
than state the fact that he did not remember what occurred. 
The defendant did say that the story that he had told at 
No. 10 Precinct was what he read in the newspapers; that 
his car had blood in it and everything was disarranged. The 
defendant remembered going over to have a date with Mrs. 
Robinson that night and all of those facts caused him to 
call Inspector Barrett. (R. 52.) 

Expert Testimony 

Dr. Antoine Schneider, in answer to a hypothetical ques¬ 
tion based on the facts theretofore proved by the prosecu¬ 
tion and defense, stated that in his opinion the defendant 
was of unsound mind on the evening of the shooting (R. 56- 
57). Dr. Edgar D. Griffin, for the Government, disputed 
such testimony (R. 58-64). 

MOTIONS OF DEFENDANT 

After the foregoing testimony was introduced the de¬ 
fendant moved the Court to strike the statement of the 
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defendant to Inspector Barrett and Lt. Flaherty at No. 10 
Precinct on the ground that the statement was involuntary 
and that the defendant had no counsel, that he was under 
the influence of liquor, was taken to No. 10 Precinct for the 
purpose of getting a statement from him before he was 
arraigned and that no attempt to arraign the defendant 
was made until some hour and fifteen minutes after the 
statement was made (R. 54-65). 

The defendant also moved the Court to direct the jury 
that they could not convict the defendant of murder in the 
first degree, on the ground of insufficiency of evidence, rela¬ 
tive to intent, premeditation and deliberation (R. 65). 

The Court overruled these motions, the case was argued 
and the Court instructed the jury (R. 65-78), leaving the 
question of degree of murder (R. 67-71) (R. 73-74) and 
the admissiblity of defendant’s confessions (R. 75) to the 
jury to determine as matters of fact. 

ASSIGNMENT OF ERRORS 

1. The Court erred in admitting the statements and con¬ 
fessions of the defendant. 

2. The Court erred in refusing to strike from the evidence 
the statements and confessions of the defendant. 

3. The Court erred in denying the motion of defendant 
to direct the jury that it could not return a verdict of mur¬ 
der in the first degree. 

SUMMARY OF ARGUMENT 

The defendant, because of intoxication, was so mentally 
incompetent at the time of the making of his confession 
at No. 10 Police Precinct, that such confession should not 
have been admitted before the jury. 

The uncontradicted facts are such as lead only to the 
conclusion that the defendant, at that time and place, was 
so mentally incompetent that the Court should have so ruled 
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and should have stricken that confession of the defendant 
from the evidence. 

Circumstances surrounding the confession given at No. 
10 Precinct were such as to make the confession there given 
inadmissible. Those circumstances are (1) the established 
fact of defendant’s intoxication, (2) his lack of counsel, 
(3) the taking of the defendant to No. 10 Precinct for the 
express purpose of getting a confession from him, and 
this inviolation of the statute requiring the police officers 
to take the defendant before a Committing Magistrate 
immediately. 

The statement of the defendant made to the police officers 
at the District Jail was based on the statement of the de¬ 
fendant at No. 10 Precinct, which was wrongfully obtained; 
the former statement was part and parcel of the latter and 
the two statements were indivisible as pieces of evidence. 

There was no evidence in the case proving deliberation 
and premeditation on the part of the defendant. The trial 
Court should have directed the jury that it could not return 
a Verdict of murder in the first degree. 

ARGUMENT 

I 

The Court Erred in Admitting the Statements and 
Confessions of the Defendant 

The Court Erred in Refusing to Strike From the Evidence 
the Statements and Confessions of the Defendant 

It will be necessary to restate most of the facts relative 
to the making of the confession in order to present these 
points properly. There is no rule of thumb by which the 
admissibility of a confession can be gauged. Each case 
depends upon the facts it presents. 

The defendant made two statements or confessions—one 
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at No. 10 Police Precinct on the day of his arrest, the other, 
two days later at the District Jail. The statement at the 
Precinct will be considered first. 

The time schedule of the events surrounding the first 
statement is considered important. It is as follows: 

2 p.m.—Defendant arrested by Sergeants Crooks and 
Perry at 3328 University Place, N.W., near American 
University. 

Defendant on the way to No. 8 Precinct, on Albermarle 
Street, near Wisconsin Avenue, N.W., when ordered 
by radio to No. 10 Precinct by Inspector Barrett for 
the purpose of talking to defendant. 

3 p.m.—At No. 10 Precinct on Park Road, N.W., near 
7th Street, Inspector Barrett talked to defendant, then 
he and Lieutenant Flaherty talked to defendant. 

4:15 p.m.—Defendant booked at Police Headquarters, 
3rd and Indiana Avenue, N.W., and taken before United 
States Commissioner Turnage, at 7th and E Streets, 
N.W. 

4-5 p.m.—Defendant before the Commissioner. Re¬ 
manded to custody of Marshal. 

5:20-5:30 p.m.—Defendant seen at cell room, District 
Court, by Drs. McDonald, Rosenberg and Murphy, and 
by Mr. Kearney. 

6'p.m.—Defendant seen by Mr. Sard at District Jail, 
19th and B Streets, S.E. 

The defendant was arrested at 2 p.m. on Tuesday, October 
26, 1943. He had been drinking continuously since Thurs¬ 
day, October 21, 1943. The uncontradicted testimony of 
all witnesses, both for the prosecution and the defense, was 
that the defendant had been drinking for that period of time. 

The opinions of the defense witnesses made out a stronger 
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case of intoxication of the defendant than did the witnesses 
of the prosecution. However, the facts stated by the police 
officers did not bear out their conclusions. 

The first officers to see the defendant after the commis¬ 
sion of the offense were Sergeants Crooke and Perry. Ser¬ 
geant Crooke tried to convey the impression that defendant 
was mentally alert. However, he stated the fact to be that 
the defendant was noticeably under the influence of intoxi¬ 
cants ; that he was very nervous; that defendant cried and 
gritted his teeth; that the defendant would make a face and 
grimace. Sergent Perry was not as positive as Sergeant 
Crooke in his conclusion as to the mental alertness of the 
defendant. That witness stated that “apparently, defend¬ 
ant understood’’ (R. 18). Evidently, that sergeant could 
not bring his mind to the positive conclusion which his 
brother officers entertained. Sergeant Perry noticed that 
the defendant was loud and boisterous, would curse and 
swear, boast of his strength and of his ability to thrash 
the sergeant (R. 19). Furthermore, this witness also stated 
that the defendant “would have spells of cursing and then 
would talk naturally, fairly normal” (R. 20). Undoubtedly, 
it Was apparent to Sergeant Perry that there were times 
when the defendant was not mentally normal. The fairest 
conclusion to be deduced from the last statement of Ser¬ 
geant Perry is that the conversation of the defendant, during 
thb period that witness talked to him, was only qualifiedly 
normal. 

At the time of the arrest of the defendant at 2 p.m., the 
threats of the defendant against the police officers were 
not taken seriously. Sergeant Crooke “though defendant 
was talking” (R. 17). That could only mean that the ser¬ 
geant thought that the words of defendant were the ram- 
blings of a mind befogged by liquor. 

The defendant was said to have “weaved” from liquor 
(R. 18) and to have staggered real bad at No. 10 Pre¬ 
cinct (R. 16). 

Inspector Barrett and Lieut. Flaherty started to talk 
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to the defendant at 3 p.m. at No. 10 Precinct. That con¬ 
versation could not have lasted over an hour, because the 
defendant was booked at Police Headquarters at 4:15 p.m. 
and taken immediately before the United States Commis¬ 
sioner (R. 26). 

It must be conceded that up until that time the defendant 
did not have counsel (R. 23). It cannot be denied that the 
defendant was then under the influence of liquor. The 
prosecution can only dispute the degree of intoxication of 
the defendant. 

The defendant knew Inspector Barrett (R. 20, 21, 25), 
yet when Sergeants Crooke and Perry appeared to arrest 
him, the defendant asked if either of them were Barrett 
(R. 15). When brought before Barrett at No. 10 Precinct, 
the defendant stated that he had given himself up, but the 
Inspector had to explain to him that he had not done so 
but that Officers Crooke and Perry had arrested the de¬ 
fendant (R. 24). 

Before Inspector Barrett was permitted to narrate the 
statement of the defendant which was given at No. 10 Pre¬ 
cinct, the jury was excluded and the question of the volun¬ 
tariness of the statement was passed upon by the Court 
(R. 21-24). The Inspector, Lieut. Flaherty and United 
States Commissioner Turnage were heard out of the pres¬ 
ence of the jury. 

Inspector Barrett stated that lie had the defendant 
brought to No. 10 Precinct “because witness could talk to 
him there” (R. 21). At that time, according to Barrett, 
the defendant was under the influence of intoxicants, he 
cried, and 11 had to hold” Barrett’s coat and hand. The 
defendant held Barrett’s arm, pulled his coat and squeezed 
his hand. “Defendant talked very plain at times, at other 
times he was a little different * * The defendant 

would start to talk about what he had done and then would 
start to talk about his children. Defendant’s eyes were 
bloodshot, his face red, the odor of alcohol came from his 
breath and the defendant gave every indication of a man 
who had been drinking a couple of days (R. 21). 
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It is true that Inspector Barrett testified that the defend¬ 
ant ’s statements were coherent and that he could under¬ 
stand the defendant, but the Inspector was not as positive 
about the mental state of the defendant. As to that, Bar¬ 
rett said that the defendant “seemed to understand what 
witness and Lieut. Flaherty said to him” (R. 21). 

Here, it is well to take up Commissioner Turnage’s 
testimony, because Inspector Barrett testified that at 4:15 
p.m. he saw the defendant when the latter was on his way 
to the Commissioner’s and that the “condition of the de¬ 
fendant wms the same as it was at No. 10” (R. 22). 

If that be true, then the powers of observation of the 
Inspector and the Commissioner must be at opposite poles. 
The Commissioner, who is not a prosecuting officer, testi¬ 
fied that 

the defendant was so emotionally disturbed that he 
ought not to have been arraigned. Defendant was 
apparently in a condition w’here he had very little 
understanding of the gravity of the charge which had 
been placed against him. Defendant w T as not in any 
position to be arraigned at that time. Defendant seemed 
to have no understanding whatever of the predicament 
he was in. Defendant answered to his name, he made 
something of a scene, which I would call a scene, not 

1 too terrible a scene, and acted certainly abnormally, to 
say the least. Defendant was talking, his conversation 
was absolutely unintelligible. Witness could not re¬ 
member what defendant said. Defendant was talking 
in a loud voice and also mumbling to himself. Witness 
could understand some of it but could not remember it. 
Defendant answered his name, said, “This is getting 
serious,” then started to go all to pieces; he was pretty 
nervous. (R. 23.) 

The Commissioner further testified that the defendant 
was never arraigned, but that when the defendant stood 
mute before him, a formal plea of not guilty was entered 
for the defendant (R. 24). 
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If the statement of Inspector Barrett be true, that the 
condition of the defendant when taken before the Com- 
misioner was the same as it was at No. 10 Precinct, then 
the conclusions of the police officers as to that condition 
are of no weight whatsoever, because their statements of 
fact, together with the testimony of Commissioner Turnage 
clearly disclose that the defendant’s intoxication was such 
that the defendant did not have sufficient mental capacity 
to know what he was saying when he made the statement 
at No. 10. 

The inconsistency of the testimony of the police officers 
respecting the drunkenness of the defendant is best demon¬ 
strated by Lieutenant Flaherty, who had the temerity to 
testify that he “would not say defendant was drunk” yet 
in the next breath he said: “In fact, if defendant was 
walking down the street and witness did not come in con¬ 
tact with him, witness would not arrest him” (R. 22). 

The only conclusion that can be drawn from that last 
statement of Flaherty is, that if Flaherty had come in con¬ 
tact with the defendant on the street, Flaherty would have 
arrested him for being drunk. This witness also stated 
that the defendant “would jump from one object to an¬ 
other” (R. 22). 

The police officers were too over-zealous in their efforts 
to obtain a conviction in this case and their testimony con¬ 
cerning the mental condition of the defendant at the time 
he made his statement at No. 10 Precinct should be given 
no weight whatsoever. 

The trial Court permitted the statement of the defend¬ 
ant at No. 10 to be given to the jury notwithstanding the 
objection of the defendant that defendant was taken to No. 
10 Precinct for the very purpose of obtaining a statement 
from him, although he should have been arraigned, although 
he was intoxicated or under the influence of liquor and 
without an attorney (R. 24). The admissibility of that state¬ 
ment was submitted to the jury as a question of fact (R. 75). 
That was reversible error. 
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At the conclusion of the evidence, defendant moved the 
Court to strike the statement of the defendant as given at 
No.! 10, on the same grounds previously urged. At that 
time, the trial Court had before it the further testimony 
of Messrs. Kearney and Sard, Dr. Murphy and the acquaint¬ 
ances and relatives of the defendant, as well as that of the 
defendant. 

After the defendant appeared before the Commissioner 
at 4:15 p.m., he was committed to the custody of the United 
State Marshal. Chief Deputy Marshal saw the defendant 
aboiit 5:30 p.m. that evening. At that time Doctors Mac¬ 
Donald, Murphy and Rosenberg, of the Coroner’s Office, 
were present. Dr. MacDonald asked the defendant whether 
the defendant knew him. Defendant did not answer. ‘ ‘ After 
two or three minutes, defendant said, ‘You are Dr. Ma- 
gruder.’ ” The defendant, when prompted, then got the 
name of Dr. MacDonald backwards, calling him MacDonald 
Magruder. The defendant was drunk, according to Mr. 
Kearney. The defendant thought that he had his Packard 
car with him and told Mr. Kearney to take it and get some 
whiskey. The defendant was so drunk that he could not 
sign his name (R. 37). 

Dr. Murphy placed the time of that conversation at be¬ 
tween 5:20 and 5:30 p.m. He stated that defendant recog¬ 
nized him and after some hesitation got the name of Dr. 
MabDonald straight. The purpose of Dr. Murphy’s visit 
was to make tests to determine whether the defendant had 
any blood on him, but the 

Defendant’s speech was coherent at times and in¬ 
coherent at other times and more or less rambling in 
character. Defendant would drift off into ‘What will 
I do about my children ? ’ Defendant had a distinct odor 
1 of alcohol on his breath. • * * Witness felt or knew 
that defendant had been indulging in alcoholic bever¬ 
ages to some extent (R. 39) but not to what witness 
would call complete intoxication. Witness saw no rea¬ 
son for going on with the test then, because of the fact 
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that witness DID NOT THINK DEFENDANT QUAL¬ 
IFIED TO GIVE PERMISSION FOR SAID TESTS; 

* # * (R. 40). 

Dr. Murphy also stated that defendant attempted to write 
his name but that it was all run together and very irregular. 

It is respectfully submitted that the above facts put the 
case at bar without the purview of the facts either in Bell 
v. United States, 60 App.D.C. 76 (47 F.2d 438, 74 A.L.R. 
1098) or McAffee v. United States, 72 App.D.C. 60 (111 
F.2d 199). 

In the Bell case, supra, p. 77, the Court said: 

* * * the drunken condition of an accused when 

making a confession, unless such drunkenness goes 
to the extent of mania, does not affect the admissibility 
in evidence of such confession, but may affect its weight 
and credibility with the jury. 

In the McAffee case, supra, p. 65, the Court after quoting 
the above from the Bell case, said: 

* * * The rule generally prevailing is that, in 

absence of total insanitv, neither the voluntarv char- 
acter of a confession nor its admissibility is affected 
by the mental instability of the person making it. That 
condition is one for the consideration of the jury in 
determining the weight or effect given to the confession. 

\ 

Did the Court in the Bell case use the term “mania” in 
its medico-legal sense or in that of its common acceptation 
by a lav person? 

In Singer and Krohn, Insanity and Law, 425, “mania” 
is defined thus: 

Sometimes applied to the exalted form of manic- 
depressive insanity. It is also used to indicate an 
unreasoned and exaggerated desire or impulse. Popu¬ 
larly has much the same meaning as obsession. 
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In Vol. I Wharton & Stille’s Medical Jurisprudence 
(5 ed.), Sec. 619, we find: 

1 * * * mania is a functional mental disease, charac¬ 
terized by a morbid acceleration of the ideas, and by 
increased irritability of the motor centers of the brain. 

In Sec. 635, Ibid., the author discusses the abuse of that 
term: 


This term (mania) has been abused both by the law¬ 
yers and the doctors. * * * From the way some 

writers use the term we might suppose that any patient 
who displayed a little excitement could be included un¬ 
der this head. Of all such writers, Ray especially has 
contributed to this confusion. In his treatise, which 
, has been so widelv read in this countrv, and has so 
many excellences, he practically places all forms of 
insanity under the head of “mania.” This is, in effect, 

' to deprive the term of all distinctive value; and is not 
in accord with correct usage. 

Did the Court, in the McAffee Case, limit, or narrow, the 
ruling in the Bell Case, by the use of the phrase “total 
insanity”? Counsel interprets these cases to mean, that 
whether a defendant is suffering from “mania” or “total 
insanity,” at the time of making a confession, neither has 
to be a “settled insanity,” but it is sufficient if there exist 
a “temporary insanity” which is “total” at the time the 
confession is made. 

In Evers v. St., 31 Tex. Cr. R. 318, 330 (20 S.W. 744, 748, 
18 L.R.A. 421, 37 A.S.R. 811), the Court said: 

There are two kinds of insanity produced by alco¬ 
holism : First. Delerium tremens caused by the break¬ 
ing down of the person’s system by long continued 
or habitual drunkenness, and brought on by abstinence 
from drink. This is what is called “settled insanity.” 
to distinguish it from “temporary insanity” or drunk¬ 
enness, directly resulting from drink. “Settled in- 

1 sanitv” from the earliest times has been held to be 
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a complete defense to crime. Lord Hale says: “If by 
means of drunkenness an habitual or fixed madness be 
caused, though contracted by the will of the party, it 
will excuse crime. ,, P.C., pt. 1, c. 4. In United States 
v. Drew, 5 Mason 28, decided in 1828, Story, Judge, 
savs: “Insanity whose remote cause is habitual drunk- 
enness, is an excuse for crime committed by the party 
while so insane, but not intoxicated, or under the influ¬ 
ence of liquor. Such insanity has always been deemed 
a sufficient excuse for any crime done under its influ¬ 
ence. ” U. S. v. McGlue, i Curt., 1; Maconnebey v. St., 
5 Ohio St., 77; Carter v. St., 12 Tex. 500; Erwin’s Case, 
10 Tex. Ct. App. 702. Second. The other kind of in¬ 
sanity is that condition of the mind directly produced 
by the use of ardent spirits; and where a fit of intoxi¬ 
cation is carried to such a degree that the person be¬ 
comes incapable of knowing the act he is doing is wrong 
and criminal, as above stated, he is in that condition 
referred to by the statute as being “temporarily in¬ 
sane,” as stated by this court in the Kelley case, ante, 
p. 216. There is no difference between the two kinds 
of insanity so far as the mental status is concerned, 
but they differ widely in their causes and results. The 
first is from drinking as a remote result; the second 
from drinking as a direct result . The first is an in¬ 
voluntary result, from which all shrink alike; the sec¬ 
ond is voluntarily sought after. In the first there is 
no criminal reponsibilitv; but in the second, respon¬ 
sibility never ceases. 

In St. v. Hawkins, 23 Wash. 289, 297, 63 P. 258, 260, the 
court in discussing the meaning of “insanity” with refer- 
ance to intoxication, said: 

* • * while it is true that insanity is a comprehensive 
word and includes within it the definition of many 
mental disorders, delusions, and manias, we have not 
been able to find from an investigation of any available 
work on medical jurisprudence or psychology a war¬ 
rant for using the word insanity in the sense in which 
it was used in the charge in this case, with reference 
to intoxication, either by intoxicating liquors or stim¬ 
ulating drugs. 
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In Bliss v. Conn. etc. R.R. Co., 24 Vt. 424, 425, we find: 

It is not, however, every stage of inebriation that is 
attended with legal incapacity. It is not so, when the 
'individual is under a mere temporary excitement , un¬ 
less it has been carried to that degree which may be 
'called excessive, and the party is deprived of his reason 
and understanding. 

If the rule announced in the McAffee Case means that, 
then this defendant was, at the time of making the state¬ 
ment at No. 10, deprived of his reason and understanding 
and was “totally’’ insane. 

See also: 

Terrill v. St., 74 Wis. 278, 288, 42 N.W. 243, 246, citing 
Rennie’s Case, 1 Lew. Cr. Cas. 76, and Reg. v. Davis, 
14 Cox, C.C. 564; 

Rucker v. St., 119 Ohio St. 189, 196, 162 N.E. 802, 805. 

All of the medical authorities treat of drunkenness under 
the heading of Toxic Psychosis. White, Outlines of Psy¬ 
chiatry, 216, et seq.; Church-Peterson, Nervous and Mental 
diseases (5th ed.), 719-720; Singer and Krohn, Insanity and 
Law, 104 et seq. 

They regard alcohol as a toxin introduced into the sys^ 
tern, the first phenomena of which is paralysis, both of the 
mind and body. White, supra, 218-219. 

Of course, it is a matter of common knowledge that total 
paralysis of mind and body is not the test of mental ability 
of one who is intoxicated. As pointed out by the above 
authorities, the degree of the toxic psychosis depends on 
the amount of liquor introduced into the body, as well as 
the particular person in whom it is lodged. 

Counsel cannot bring himself to the conclusion that the 
Court meant, either in the Bell Case or the McAffee Case, 
that to make a confession of a drunken person inadmissible 
as a matter of law the person making it would have to be 



25 


suffering from “settled insanity” at the time the confession 
was made, and, that “temporary insanity” occasioned by 
intoxicants would be insufficient. 

It is not a departure from our established rules of evi¬ 
dence to hold that “temporary insanity,” if it be “total 
insanity,” is sufficient to make a confession made during 
the existence of such state inadmissible against a defendant, 
as a matter of law. That may be a step forward in the 
declaration of what the law really means, but it certainly 
cannot be said to be an innovation. 

To so hold would not change the law respecting the respon¬ 
sibility for a crime. No court of any dignity has ever 
weighed the effect of the exclusion of a confession, wrong¬ 
fully obtained, against the responsibility of the defendant 
for having committed the crime. To the contrary, the courts 
have consistently taken the position that a confession, 
wrongfully obtained, is inadmissible no matter what the 
consequence to the prosecution. 

Of course, in using the phrase “wrongfully obtained,” 
counsel does not intend to limit that phrase to cases where 
force, fraud or duress was used, or where some statute 
protecting the rights of the accused has been violated in 
the obtaining of the confession. But, it is equally true that 
a statement by a defendant is “wrongfully obtained” if 
obtained when the defendant is in such state of mind as 
to be mentally incapable of knowing what he was doing at 
the time of making the confession, whether or not the de¬ 
fendant was totally insane either in the sense of “settled 
insanity” or only in the sense of “temporary insanity.” 

If that be the case, then the confession of this defendant 
was “wrongfully obtained.” The conduct, actions, words 
and appearance of the defendant, as narrated by the various 
witnesses, including the defendant himself, inevitably lead 
to that conclusion. In addition thereto, we have the un¬ 
biased opinion of Commissioner Turnage who saw the de¬ 
fendant just a few minutes after the police officers did, as 
well as that of Dr. Murphy who saw the defendant about 
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ail hour after the police officers saw him, this being over 
three hours since defendant had had a drink of wine and 
at a time when the mental faculties of the defendant should 
hhve been unproved by such a lapse of time. The testimony 
of those two witnesses was clear and unequivocal. In their 
opinion, the defendant was mentally incompetent. 

Aside from the conclusions expressed by the police officers, 
which were not supported by the facts as narrated by them 
respecting the actions, the conduct and the words of the 
defendant before, at the time of, and immediately after, 
his confession, were certainly sufficient upon which to base 
the judicial opinion that the defendant was mentally in¬ 
competent at the time he made the confession at No. 10 
Precinct and thus bar the confession, as a matter of law. 

If there could have been any doubt in the mind of the 
trial Court upon the question of the incompetencv of the 
defendant, at the time he made the confession at No. 10, 
the trial Court should have resolved the doubt in favor of 
the defendant and should have excluded the confession. 

That is an established doctrine of the “judge-made” law, 
of which the Court speaks in United States v. Mitchell, 
— U.S. —, 88 L.ed. 812, 64 S.Ct. 896. We find it in Bram 
v. United States, 168 U.S. 532, 565 (42 L.ed. 568, 18 S.Ct. 
183): 


i * * * In the case before us we find that an influence 
w’as exerted, and as any doubt as to whether the con¬ 
fession was voluntary must be determined in favor of 
the accused , we cannot escape the conclusion that error 
was committed by the trial court in admitting the con¬ 
fession under the circumstances disclosed by the record. 
(Italics supplied.) 

i That the defendant was not sufficiently in possession of 
his mental faculties at No. 10 Precinct, in order to make 
his confession admissible against him, is doubly proved 
by the testimony of Inspector Barrett as to what occurred 
at the Jail in the latter’s talk with the defendant. At the 
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Precinct, Barrett was at liberty to question the defendant 
as long and as freely as he desired. Barrett’s course of 
conduct was free and untrammelled. Yet, at the Precinct, 
Barrett could not get a clear statement and picture from 
the defendant as to what the defendant had done. That is 
unqualifiedly proved by Barrett’s statement to the defend¬ 
ant at the Jail. At that time: 

Defendant was told that there were a few things 
witness (Barrett) wanted to straighten out. (R. 25.) 

In the conversation at the Jail, no new matter was brought 
into the conversation other than that which had been dis¬ 
cussed at the Precinct. No details of the crime other than 
had been talked about at the Precinct were inquired about 
bv Barrett. That demonstrates that Barrett actuallv knew 

•> i 

that at the Precinct the defendant was not “coherent,” 
notwithstanding Barrett testified that he was (R. 21). 

That is another reason why the trial Court should have 
held, as a matter of law, that the confession of the defendant 
as made at No. 10 Precinct was inadmissible. The Supreme 
Court is the fountain-head for the “judge-made” law of 
this jurisdiction respecting confessions of defendants in 
criminal cases. 

In Ziang Sun Wan v. United States, 53 App.D.C. 250, 
256 (289 F. 908), this Court held that the trial Court prop¬ 
erly submitted to the jury the question of the admissibility 
of the defendant’s confession, because “the evidence tend¬ 
ing to show that it was involuntarily made was not so con¬ 
clusive as to justify the court in excluding the confession 
from the jury.” 

On Writ of Certiorari, the Supreme Court reversed (Wan 
v. United States, 266 U.S. 1,16, (69 L.ed. 131, 45 S.Ct. 1)), 
saying: 
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The undisputed facts show that compulsion was ap¬ 
plied. As to that matter there was no issue upon which 
the jury could properly have been required or permitted 
to pass. 

Those words are equally as applicable in this case as 
they were in the Wan Case. The facts, not the opinions 
of the police officers, impel the conclusion that the defendant 
was mentally incompetent at the time he was at No. 10 
Precinct. 

In Perrygo v. United States, 55 App.D.C. 80, (2 F.2d 181), 
the trial Court submitted to the jury the question whether 
the verbal and -written confessions of the defendant were 
freely and voluntarily made. The opinion in that case was 
held up by this Court pending the opinion of the Supreme 
Court in the Wan Case. 

This Court, in following the Wan Case, reversed the 
Perrygo Case and held that there was no controversial 
evidence to be submitted to the jury. The record in that 
case will show that the police officers steadfastly main¬ 
tained that they had done nothing improper to induce the 
statement of Perrygo, but this Court held (p. 83): 

* * • In the present case, after all the testimony 
concerning the confession had been introduced, the 
undisputed facts showed that the statements made by 
the defendant could not have been the result of purely 
voluntary mental action. (Italics supplied.) 

In the Perrygo Case, it appeared (p. 82) that Perrygo 
was “but 17 years old and of low mentality.” In speaking 
of the relation of those circumstances to the admissibility 
of the confession, the Court said (p. 82): 

* * • We do not intend to intimate that he could 
not understand right from wrong, but we do mean that 
his age and mentality are important factors in deter¬ 
mining whether, in the circumstances admittedly sur¬ 
rounding him, his confession was voluntary. (Italics 
supplied.) 
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However, the defense did not rely on drunkenness, alone, 
as the basis for exclusion of the confession. Counsel 
for the defendant made that clear to the Court. The de¬ 
fendant relied also upon the concatenation of events, 
namely, the taking of the defendant to No. 10 Precinct for 
the express purpose of obtaining a confession from him, 
rather than immediately taking the defendant before a 
committing magistrate for arraignment as required by 
statute, as well as the failure of defendant to have counsel 
at that time and under those circumstances, and this par¬ 
ticularly, when the defendant, according to all witnesses, 
was intoxicated. 

That statement of the law was announced by Mr. Justice 
Reed in his concurring opinion in United States v. Mitchell, 
— U.S. —, 88 L.ed. Adv. Ops. 812, 64 Sup. Ct. Rep. 896: 

As I understand McNabb v. United States, 318 U.S. 
332, as explained by the Court’s opinion of today, the 
McNabb rule is that where there has been illegal deten¬ 
tion of a prisoner, joined ivith other circumstances 
which are deemed by the Court to be contrary to proper 
conduct of Federal prosecutions, the confession will 
not be admitted. Further, this refusal of admission 
is required even though the detention plus the conduct 
do not together amount to duress or coercion. * * * 
In my view detention without commitment is only one 
factor for consideration in reaching a conclusion as 
to whether or not a confession is voluntary. The juristic 

theorv under which a confession should be admitted 
* 

or barred is bottomed on the testimonial trustworthi¬ 
ness of the confession. If the confession is freely made 
without inducement or menace, it is admissible. If 
otherwise made, it is not, for if brought about by false 
promises or real threats, it has no weight as proof of 
guilt. Wan v. United States, 266 U.S. 1, 14; Wilson 
v. U. S., 613, 622; 3 Wigmore Evidence (1940 Ed.) Sec. 
882. (Italics supplied.) 
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See also: Perrvgo v. United States, 55 App.D.C. 80, 
82, 2 F.2d 181. 

The underlying principle of the law of the admissibility 
of confessions as evidence against an accused is the trust¬ 
worthiness of the confession, as well as the question as to 
whether or not the rights of the accused, under the Consti¬ 
tution, have been abridged. 

The lack of counsel under circumstances detailed in the 
cases of Powell v. Alabama, 287 U.S. 45, 77 L.ed. 158, 53 
S.Ct. 55; Johnson v. Zerbst, 304 U.S. 458, 83 L.ed. 1461, 58 
S.Ct. 1019, and Walker v. Johnston, 312 U.S. 275, 85 L.ed. 
830, 61 S.Ct. 574, is, alone, sufficient for reversal. 

The failure of the arresting officers to take a defendant, 
immediately, before a committing magistrate is, alone, suf¬ 
ficient to bar the admission of a confession. McNabb v. 
United States, 318 U.S. 332, 87 L.ed. 819, 63 S.Ct. 608. 

See also: Bullock v. United States, 74 App.D.C. 220, 
222, 122 F.2d 213. 

This defendant does not contend that the facts of this 
case are the same as those upon which the above opinions 
of the Supreme Court and this Court are bottomed, but 
the principles of law announced in those cases is particu¬ 
larly applicable to this case. In the case at bar there is 
an accumulation of facts and circumstances which should 
entitle this defendant, in logic and in justice, to the shield 
and protection which those cases have thrown about a 
defendant. 

The statement of the defendant given at the District Jail 
whs also inadmissible. The defendant’s statement at the 
Jail was part and parcel of the statement at the Precinct. 
Inspector Barrett, at the Jail, told the defendant that he 
wanted to “straighten out” a few things that defendant 
had told Barrett at the Precinct. The talk at the Jail was 
a supplement to the talk at the Precinct. The statement 
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at the Jail was not intelligible without the talk at the Pre¬ 
cinct. The things that had been wrongfully learned at the 
Precinct were made the basis of the talk at the Jail. If the 
things stated at the Precinct were inadmissible, they could 
not be admitted when made the basis of Barrett’s interro¬ 
gation at the Jail. The information which the Police had 
wrongfully obtained could not be used as the basis of obtain¬ 
ing additional information. 

In the Perrygo Case, supra, an oral confession w’as ob¬ 
tained as well as a written statement. This Court held that 
neither was admissible. In the Wan Case, supra, it appears 
(266 U.S. 1, 9) that the defendant made four oral state¬ 
ments, the fifth being a stenographic report of an interro¬ 
gation of the defendant. The Supreme Court held that 
none of the five statements were admissible (p. 15). 

It follows, that if the statement of the defendant at the 
Precinct is inadmissible, the statement of the defendant at 
the Jail was inadmissible. 

n 

The Court erred in denying the motion of defendant to 
direct the jury that it could not return a verdict of murder 
in the first degree. There is no evidence in the record to 
sustain a conviction of murder in the first degree. There is a 
total lack of evidence upon premeditation and deliberation. 

It is true that the drunken raving of the defendant after 
his arrest disclosed an animus toward the deceased. It is 
also true that the defendant' did not want the deceased to 
leave the defendant’s home. However, it appears that on 
the day before the killing the defendant took a war bond 
and a salary check to the deceased. 

The murder was brutal. The defendant was armed. The 
only evidence as to what occurred just before the shooting 
of the deceased is found in the statements of the defendant. 
He said that at that time “there was quite some argument” 
(R. 25), “that there w T as more or less an argument about 
the money” (R. 27). 
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Lieut. Flaherty stated that the defendant said that, at the 
time of the shooting , 11 something occurred there, some words 
between the two of them; that defendant never expressed 
what it was and it resulted in the shooting” (R. 28-29). 

In Bullock v. United States, 74 App.D.C. 220 (122 F.2d 
213), the Court reversed because of failure of the Govern¬ 
ment to prove premeditation and deliberation in a first de¬ 
gree murder case. In that case the defendant was armed 
with a pistol and brutally shot the deceased twice. The 
Court at p. 221 of the opinion said: 

• * * There is nothing deliberated and premedi¬ 
tated about a killing which is done within a second 
or two after the accused first thinks of doing it; or, 
as we think the evidence shows, instantaneously, as 
appellant interrupted, in his quarrel, turned and fired. 
Appellant’s motion for a directed verdict in respect to 
first degree murder should have been granted. 

CONCLUSION 

This case should be reversed and remainded with instruc¬ 
tions that this defendant can, at most, be guilty only of 
murder in the second degree. 

Respectfully submitted, 

John H. Burnett, 

Attorney for Appellant. 
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COUNTER-STATEMENT of the case 

This appeal is taken from a judgment of death sentence fol¬ 
lowing a conviction of murder in the first degree. The points 
raised by the appellant all touch upon his state of intoxication 
at the time of the killing and at the time of certain oral state¬ 
ments made by him to the police. The point is made that he 
was so intoxicated at the time of the killing that he could not 
be guilty of murder in the first degree. Another point is that 
he was so intoxicated when questioned by the police about the 
murder that his statements and answers ought not to have been 
received in evidence. Another point separately made is that 
his statements to the police were rendered inadmissible under 
McNabb v. United States , 318 U. S. 322, because of the com¬ 
bination of appellant’s intoxication, the fact that he was not 
promptly taken before the Commissioner, and the fact that he 
was not represented by counsel or advised of his right to counsel 
at the time the statements were made. 

(l) 
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The facts in the case are as follows: 

The appellant, a widower forty-six years of age, lived with 
his children at 3328 University Place, near American Univer¬ 
sity, in the District of Columbia. (Printed joint appendix en¬ 
titled “Transcript of Record” and hereafter referred to as “R.”, 
page 15.) The deceased, Charlotte Robinson, a white woman 
thirty years of age, took employment at his home in April 1942 
to look after the children (R. 42). Appellant was employed 
at a bakery and worked irregular hours, mostly at night. Ap¬ 
pellant and Mrs. Robinson became friendly and there was talk 
of marriage between them (R. 42). Mrs. Robinson was not a 
citizen of the United States when she first entered employment 
at appellant’s home but she became naturalized in August 1943, 
and thereafter she looked for other employment and left appel¬ 
lant’s home about the first part of October 1943 against his 
wishes (R. 42-3, 33). They saw each other occasionally there¬ 
after. Appellant did some heavy drinking during the weeks 
before the killing. (The evidence bearing on appellant’s con¬ 
dition at the time of the killing and at the time of his state¬ 
ments to the police will be more fully discussed under the 
appropriate points in this brief.) 

On Monday evening, October 25,1943, appellant came home, 
requested his daughter to get Mrs. Robinson on the telephone 
and made an appointment (R. 38) and drove his automobile 
to Fourth & East Capitol Streets, where he met her (R. 47). 
Mrs. Robinson got into the automobile and the car proceeded 
to Fifth and A Streets NE. This was about 8:00 o’clock in 
the evening of Monday, October 25, 1943. Several persons 
residing in the vicinity of Fifth & A Streets NE., heard three or 
four shots fired at that time (R. 15). Mrs. Robinson received 
four fatal wounds, all from the left side of the face and head, 
two bullets penetrating the head and two lodging in the skull. 
A bullet penetrated the middle finger on her left hand. There 
were powder marks about three of these wounds of entrance, 
indicating that the gun was discharged within eighteen inches 
of the object (R. 12). After the shooting appellant drove to 
the vicinity of Seventh & A Streets NE., removed a manhole 
cover and dragged the body of Mrs. Robinson, who was not 
yet dead, out of the car. A passerby saw him and appellant 
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asked her what she was looking at and then drove away, leav¬ 
ing the body resting near a tree box (R. 12-13). 

The police were notified and removed the body of Mrs. Rob¬ 
inson to the hospital, where she was pronounced dead shortly 
thereafter (R. 14-15). Appellant then drove home, which was 
eight miles from the scene of the shooting (R. 32). The next 
afternoon, about 2:00 o’clock, this being Tuesday, October 26, 
1943, two Detective Sergeants attached to Police Headquarters 
called at appellant’s home and began questioning him. They 
asked appellant where the gun was and appellant replied that 
it was in the car and he would give it to them. Appellant 
then told one of the officers to sit down, and as he did so 
appellant reached for a gun in his hip pocket, threaten¬ 
ing to shoot them. There was a struggle and the officers took 
the gun from appellant. This was the same gun as that used 
in the killing (R. 31). The officers then took appellant with 
them to go to the Eighth Precinct, but on the way they were 
directed over the police radio to go instead to the Tenth Pre¬ 
cinct. This was at the order of Inspector Barrett, who was 
acquainted with appellant, and wanted to talk with him there. 
According to appellant’s testimony, he had left a message ear¬ 
lier that day for Inspector Barrett, whom he knew personally 
(R. 48). At No. Ten Precinct appellant made a statement to 
Inspector Barrett and Lieutenant Flaherity, whom he also 
knew. This statement was substantially as follows: That ap¬ 
pellant had known Charlotte Robinson since April 1942; that 
she had lived at his house and taken care of his children and 
that when she was sick he had taken care of her, and that around 
Christmas time a friend from Chicago visited her and thereafter 
appellant noted a change in her. He also discovered that she 
had a criminal background. She was after him for money and 
on October 25,1943, he talked to her on the telephone and she 
wanted $4,000 and some clothes brought to her. He met her at 
Fourth & East Capitol Streets and drove to Fourth & A Streets. 
On the way she kept asking him about the money, and after 
some argument he shot her several times and then drove to 
Seventh & A, where he was going to put her down the sewer 
“with the rats,” and then someone came along and saw him, 
so he left her there. Appellant told the officers that Mrs. Rob- 
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in son’s pocketbook was in his dresser drawer. At the time of 
the making of this statement, the appellant was under the in¬ 
fluence of alcohol to an extent which is in dispute. After 
the statement was made the appellant was taken to Police 
Headquarters and thereafter taken before the United States 
Commissioner, this being slightly more than two hours after 
his arrest. The Commissioner, believing the appellant’s con¬ 
dition to be such that he could not understand the charge against 
him, entered a plea of not guilty for him (R. 38-39). There¬ 
after, appellant was taken to the Marshal’s Office and from 
there to the District Jail. At the jail he was confined for a few 
days in a cell where special control could be exercised because 
of his intoxicated condition. After he had been in jail two days 
he was again questioned by detectives Flaherty and Barrett. 
In that conversation appellant made references to the state¬ 
ment he had made two days before at the 10th Precinct, and 
corrected the statement in one particular, which the officers 
called to his attention (R. 29, 25). 

summary of argument 
I 

(a) The fact of appellant’s intoxication at the time of his 
statement to the police officers at the 10th Precinct does not 
render the statement inadmissible. 

Intoxication affects the weight of confessions and not their 
admissibility. There was every indication in the evidence that 
the appellant, when he made the statement, knew what he was 
saying. Two days later when he was admittedly sober he 
remembered what he had said and corrected the statement in 
one particular. 

(b) Appellant argues that the intoxication of the appellant, 
the absence of counsel when he was questioned by the officers 
and made the statement to them and the alleged unreasonable 
delay in taking him before the United States Commissioner 
combined to render his statement to the officers inadmissible 
within the ruling of McNabb v. United States, 318 U. S. 332. 
The intoxication of the appellant as it affects the admissibility 
of his statement, is controlled by the well recognized rule of law 
set forth in the above paragraph (a). The statement which 
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he made was an extra-judicial one made to police officers in a 
police precinct. The constitutional right of an accused to 
counsel for his defense does not attach under those circum¬ 
stances. That situation is not to be confused with the rule 
excluding voluntary statements where made under judicial 
compulsion as in Wood v. United States, 75 App. D. C. 274, 
128 F. (2d) 265 (1942). The arresting officers by taking the 
accused before the United States Commissioner within a lit¬ 
tle more than two hours after his arrest and immediately sur¬ 
rendering custody of him to the United States Marshal, 
complied with the statutory requirements for prompt arraign¬ 
ment as interpreted in McNabb v. United States, 318 U. S. 
332. No one of these circumstances invalidated the confes¬ 
sion; and there is no reason why the combination of them 
should. 

II 

The evidence was such that a jury could reasonably conclude 
that the appellant had the capacity, the disposition, the time 
and the opportunity to perform the physical and mental acts 
constituting murder in the first degree. His association with 
the deceased for months before the killing; her leaving his home 
against his wishes some two weeks before the killing; his mak¬ 
ing an appointment to meet her and driving eight miles to the 
place of appointment armed; the effective perpetration of a 
brutal killing; the effort to dispose of the body; and the safe 
and successful return home: These and other circumstances 
could well convince any jury beyond reasonable doubt of the 
appellant’s guilt of murder in the first degree. 

argument 

I 

Appellant argues that the Court below erred in receiving into 
evidence the oral statement made by appellant to the police 
officers at the Tenth Precinct. Included in this argument is 
the point that the "statement made by the appellant at the 
jail two days later should not have been received, although 
there was no objection to that at the trial. 

It is argued (pages 14-28 of appellant’s brief) that the un¬ 
disputed evidence as to drunkenness rendered the confession 
inadmissible as a matter of law and further (pages 29-31) that 
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the combination of events leading up to the making of the 
statement rendered it inadmissible under the ruling of the 
Supreme Court of the United States in McNabb v. United 
States, 318 U. S. 332. These two subdivisions will be treated 
separately as subparagraphs (a) and (b). 

(a) The law is that a confession is not to be withheld from 
the jury because of the fact the accused was intoxicated when 
he made it. In view of the reported cases, that statement is 
justified without qualification. The rule is discussed in 50 
L. R. A. (new series) 1077; IS L. R. A. (new series) 789 ; 74 
A. L. R. 1102; and 20 Am. Jur. p. 449, Section 525. It is true 
that the authorities state an exception “unless such drunken¬ 
ness goes to the extent of mania”; but there is no reported case 
where that exception was applied. This statement of the ex¬ 
ception, quoted in Bell v. United States, 60 App. D. C. 76, 77, 
47 1 F. (2d) 438 (1931), apparently originated in Wharton’s 
Criminal Evidence, 9th ed. See State v. Berry, 50 La Ann. 
1309, 24 So. 329. This Court in McAftee v. United States, 72 
App. D. C. 60. 65, 111 F. (2d) 199 interprets the authorities as 
holding that mental instability falling short of “total insan¬ 
ity” does not render a confession inadmissible. Much of the 
appellant’s argument on this point is given to definitions of the 
terms “mania” and “total insanity”; but regardless of the terms 
used in the various cases, it seems a fair appraisal of them to 
say that any confession otherwise admissible will be received in 
evidence unless it appear that at the time it was made the 
accused was so intoxicated that he did not understand what 
he was saying. In Commonwealth v. Howe, 9 Gray 110, 112, 
the Supreme Court of Massachusetts said such confessions 
would be received in evidence “unless the degree of intoxication 
is so great as to deprive him of understanding what he is con¬ 
fessing.” In Commonwealth v. Zelenski, 287 Mass. 125, 191 
N. E. 355 (1934) that same Court held admissible the con¬ 
fession of an insane person, stating “the rule prevailing in 
other jurisdictions is that confessions made by defendants of 
more or less of mental instability arising from intoxication or 
insanity are admissible in evidence.” In Lindsay v. State, 66 
Fla. 341, 63 So. 832 (1913) cited with approval by this Court 
in Bell v. United States, supra, it appeared that the accused at 
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the time he made his confession to the Sheriff who arrested 
him was so druhk that the Sheriff had to lift him into the 
buggy he was driving and hold him there to keep him from 
falling out. His confession made under those circumstances 
was held to have been properly received in evidence at his 
trial. 

This rule is not to be confused with the one regarding con¬ 
fessions which are claimed to have been induced by force or 
inducements. That is not the case here. It was conceded that 
Inspector Barrett offered no inducement to appellant to make 
a statement (R. 22). Hence, the Wan and Parry go cases, 
quoted from in appellant’s brief, pages 27-28, are not appli¬ 
cable here. Indeed, in defining the rule as to confessions given 
by persons while intoxicated, the Court in State v. Greer , 28 
Minnesota 426, 10 N. W. 472 (1881) ruled that the trial court 
acted properly in refusing to conduct a preliminary examina¬ 
tion out of the presence of the jury. Such examination was 
permitted in the instant case. 

A brief review of the evidence at the preliminary examina¬ 
tion will show that the appellant was drunk but able to give 
an account of events. According to his daughter he began 
drinking heavily after Mrs. Robinson left his home some two 
weeks before the killing (R. 27). The maid stated he began 
drinking on October 20, 1943 (R. 34). The gas station man¬ 
ager, who sold him gasoline on Thursday, October 21,1943, said 
he was drunk then although he was able to drive his own car 
to and from the station (R. 35). His own statement to the 
police was that he had been drinking since Friday (R. 21). On 
Sunday he was drunk at the bakery (R. 35, 41) and was sent 
home on that account (R. 41). On Monday he called up the 
bakery and told them he was unable to go to work (R. 31). 
On Monday night both before and after the killing he was 
drunk according to his daughter and father (R. 38, 36). Tues¬ 
day afternoon, October 26, 1943, when the officers called at his 
home he was, according to his father, “very much under the 
influence of liquor” (R. 36). The officer who talked to him 
there said he was noticeably under the influence of liquor; 
seemed to be nervous and would break into cries. (R.17.) 

Passing for the moment to times shortly after his statement 
to the police officers at the Tenth Precinct, we find him before 
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the United States Commissioner at approximately 4:15 p. m. 
in such condition as, in the opinion of the Commissioner, appel¬ 
lant could not understand the charge against him (R. 38-39). 
Shortly after that he was in the office of the United States Mar¬ 
shal. who testified that the appellant was drunk (R. 37). 

This and other evidence indicates that undoubtedly the 
appellant was under the influence of alcohol. But there is other 
evidence that shows that he was in control of his faculties so 
as to give an intelligent statement as to what had occurred. 
When asked by the officers at his home if he knew Charlotte 
Robinson and if she had worked there, he replied that he did 
know her and that she had worked there and that he was in 
love with her and that he never wanted to see her again and 
she was a rat (R. 15). The officers who questioned him there 
understood what he said and he seemed to understand what 
was said to him (R. 16). There was no thickness in his tongue 
and his speech was clear (R. 17-20). At his home when ques¬ 
tioned by Officers Perry and Crooke he was asked for his gun 
and was cunning enough to tell the officers it was in his auto¬ 
mobile and he would get it for them, although at that instant 
he had it in his hip pocket and shortly thereafter took it from 
his pocket and attempted to use it on them (R. 16). While he 
was abusive and loud and used profanity, this happened mostly 
when the name of the deceased was mentioned. Appellant 
cursed the officers and seemed hostile to Mrs. Robinson, but 
did not curse his father (R. 20). He walked from the house 
all right (R. 19). On the way to the precinct he answered 
questions intelligently and appeared to understand what was 
said to him (R. 19). On the way to the precinct he stated to 
the officers: “You want to know all about who killed that girl, 
don’t you? I can tell you. Don’t you think-1 can’t” (R. 19). 
The only time he staggered was when he was going up the steps 
to No. Ten Precinct (R. 16). Then one of the officers put his 
hand to appellant’s back. Appellant said, “You don’t have to 
push me or help me. I can get along without it” (R. 16, 19). 
Before arriving at No. Ten Precinct'appellant became calm 
(R. 19). 

At No. Ten Precinct the appellant was not hysterical, talked 
very plain at times, remembered Lieutenant Flaherty, whom 
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he met in 1939, spoke very plainly and coherently and seemed 
to understand what the officers said to him (R. 21). His atti¬ 
tude toward Charlotte Robinson was nasty. His mind seemed 
to be working (R. 21-22). Lieutenant Flaherity said that 
while appellant had been drinking he. would not say he was 
drunk and would not have arrested him unless he came in con¬ 
tact with him, because it was in talking to him you would get 
from his appearance and conversation he had been drinking 
(R. 22). The officers understood appellant and appellant told 
them things they did not know. His answers were responsive 
and his mind seemed to be functioning all right (R. 23). 

Perhaps the most convincing evidence of the ability of the 
appellant at the time he spoke to Inspector Barrett and Lieu¬ 
tenant Flaherty at the Tenth Precinct to make an intelligent 
statement, is the statement itself. While it is not here con¬ 
tended that that statement was made with the unity and 
chronology shown in the transcript of the officers’ testimony 
regarding it, it must be obvious that a person who in response 
to questions could give answers and also could volunteer state¬ 
ments which together form such a composite account, must 
have been in sufficient possession of his faculties as to satisfy 
the rule under discussion. Hence, it is submitted that the 
Court below clearly acted properly in permitting the statement 
to go to the jury. 

The Court’s action in refusing to strike the statement after 
additional evidence was heard was likewise proper. This addi¬ 
tional evidence consisted mainly of expert testimony. The 
psychiatrist for appellant testified that at the time the state¬ 
ment was made; the appellant was, in his opinion, of unsound 
mind (R. 56). Later in his testimony the psychiatrist went 
so far as to say that a state of drunkenness is a state of insanity 
(R. 58). The Government psychiatrist disputed much of the 
testimony of the appellant’s expert, stating that in his opinion 
appellant was of sound mind (R. 58-64). The Government 
psychiatrist found the physical powers of the appellant at the 
time of the crime significant as bearing on the extent of his 
intoxication. He doubted whether a person suffering from 
toxic psychosis (which the appellant’s psychiatrist stated ap¬ 
pellant was suffering from) could drive his car eight miles 
through crowded city streets and back (R. 59), or lift a manhole 
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cover (R. 59), which appellant apparently did immediately 
after the shooting (R. 13, 14). 

Not the least indication of appellant's clearness of mind when 
he made his statement at the Tenth Precinct was his recollec¬ 
tion of it two days thereafter when he was interviewed again 
by Inspector Barrett and Lieutenant Flaherity at the District 
Jail. Then he was admittedly sober. He refused to answer 
some questions, saying that he had told the officers all about 
it at No. Ten (R. 30); that he had gone over the whole thing 
at No. Ten and there was nothing to add (R. 30). When asked 
about the bullet hole in his automobile and Mrs. Robinson’s 
shoe, which was found in it, he said he had covered those sub¬ 
jects in his previous statement (R. 27). When the officers told 
him that they had been unable to find anybody in the vicinity 
of 4th and A Streets who heard the shooting as the appellant 
related it at the Tenth Precinct, appellant told them he was 
mistaken when he had stated the shooting happened on 4th 
Street and that it really happened on 5th Street (R. 29, 25). 
Subsequently, four persons residing in the neighborhood of 5th 
and A Streets w r ere found who heard shots fired about 8:00 
p. m. the night of October 25, 1943 (R. 15). 

This ability on the part of appellant to remember so vividly 
what he had stated to the officers at the Tenth Precinct indi¬ 
cates a singular lack of the amnesia which appellant’s own 
psychiatrist testified is a common effect of intoxication (R. 56). 

(b) The second part of appellant’s argument on this point 
is that the combination of events—that is, his intoxication, his 
being taken to the Tenth Precinct expressly for the purpose of 
questioning, his not being represented by counsel at the time, 
and the delay in taking him to the Commissioner—rendered 
his statement at the Tenth Precinct inadmissible within the 
spirit of the decision of the Supreme Court in McNabb v. United 
States, 318 TJ. S. 332. 

In support of this argument, counsel points to the concurring 
opinion of Mr. Justice Reed in the case of United States v. 
Mitchell, 322 U. S. —, 88 L. ed., Adv. Ops. 812, 64 Supreme 
Court Report 896, opinion rendered April 1944, in which the 
Justice points out that it was the illegal detention combined 
with other circumstances which caused the Court to hold in¬ 
admissible the confessions in the McNabb case. However, in 
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this concurring opinion Mr. Justice Reed goes on to point out 
that a oonfession ought to be admitted if it was voluntarily 
made, inferring that this would be so even if the statutory pro¬ 
visions for prompt arraignment were flagrantly violated. In 
this the Justice adheres to his dissenting opinion in the Mc¬ 
Nabb case. Although the precise limits of the McNabb deci¬ 
sion may not yet be clear, appellee agrees with appellant that 
it was the combination of circumstances which seemed to have 
caused the Supreme Court to rule as it did in the McNabb case. 
Until the Court clarified its position in the Mitchell ruling, 
the McNabb opinion was given broader interpretation than 
its own circumstances compelled. Thus, the Circuit Court of 
Appeals for the 7th Circuit held that any statement made by 
an accused before he was taken before the Committing Magis¬ 
trate was by that very fact rendered inadmissible. United 
States v. Haupt , 136 F. (2d) 661 (1943). The Mitchell deci¬ 
sion proved that the McNabb decision did not go that far. In 
the Mitchell case (88 L. Ed. 12) the Court stated that the 
basis for the McNabb ruling was that the defendants “were 
illegally detained under aggravating circumstances: one of 
them was subjected to unremiting questioning by a half a dozen 
police officers for five or six hours and the other two for two 
days.” The Court stated that it excluded the confessions in 
the McNabb case because they were secured “through such a 
flagrant disregard” of the legislative procedure. The Court 
pointed out the difference in circumstances in the Mitchell case, 
where Mitchell readily confessed his guilt. The Court said, 
“Here there was no disclosure induced by illegal detention 
* * # .” The Court in the McNabb case referred to the 
duties of the officers as “ # * # vital but very restricted 
duties of the investigating and arresting officers of the Govern¬ 
ment * * *,” 318 U. S. at 342. It will thus be seen that the 
courts are not ready to go so far as to deprive arresting and 
investigating officers of their traditional right and duty to ques¬ 
tion persons whom they arrest. It is the protracted detention 
contrary to the statute for the purpose of extracting admissions 
otherwise not forthcoming ihat renders them inadmissible. In 
the McNabb case one of the officers said, “I think at one time 
we probably had all five together trying to reconcile their state¬ 
ments * * *. When I knew the truth I told the defend- 
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ants what I knew. I never called them damned liars, but I 
did say they were lying to me.” In the instant case, the appel¬ 
lant personally called Inspector Barrett, whom he knew (R. 52). 
It is true that he was probably taken to the Tenth Precinct so 
that Inspector Barrett could question him. But there he was 
only questioned for about ten minutes by Inspector Barrett 
and an equal period of time by Inspector Barrett and Lieu¬ 
tenant Flaherty (R. 21). From then on the time before he 
was taken before the Commissioner was consumed in the ordi¬ 
nary police routine of taking him to Police Headquarters and 
“booking” him. When he finally got to the Commissioner’s at 
4:15 p. m. (R. 20) it was only two hours and a quarter after 
police* officers first set eyes on him at his home (R. 15). A 
statement obtained within ten minutes and then repeated 
within the same period by accused, who in less than three hours 
after his arrest was formally charged before a Committing 
Magistrate and released from the custody of the police, could 
hardly be called a statement obtained in “flagrant disregard” 
of the procedure for prompt arraignment. 

The intoxicated condition of the appellant at the time the 
statement was made at the Tenth Precinct does not enter into 
the picture here. Undoubtedly it would be a circumstance to 
be considered if protracted interrogation was resorted to or 
threats or promises were made to procure a statement. How¬ 
ever, there was no protracted questioning and appellant con¬ 
ceded at the trial that no inducement was offered him to make 
a statement (R. 22). 

Neither is the fact that appellant was without counsel when 
Inspector Barrett and Lieutenant Flaherty questioned him at 
the Tenth Precinct of any importance in determining the ad¬ 
missibility of the statement. While such lack of representa¬ 
tion may properly be considered in cases where it is contended 
the statement was involuntary, and while the fact that the 
defendants in the McNdbb case were without counsel is men¬ 
tioned by the Supreme Court in its opinion (318 U. S. at 335), 
it is not true that an accused is entitled by the constitution or 
statute or any rule of law to have counsel in an extrajudicial 
interrogation. We are not dealing here with judicial compul¬ 
sion as was the case in Wood v. United States, 75 App. D. C. 
274,128 F. (2d) 265 (1942). 
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Accordingly, it is submitted that the voluntary extrajudicial 
inculpatory statement of the appellant was properly received 
in evidence and its weight a question for the jury, bearing in 
mind all the circumstances under which it was made, and par¬ 
ticularly whether in view of the appellant’s intoxicated condi¬ 
tion the statement was “mere vapid ramblings of a drunken 
man” or “the product of memory and truth” (Instructions of 
the Court R. 75). 

II 

The evidence was sufficient for first degree murder. 

At the conclusion of all the evidence counsel for appellant 
moved the Court to direct the jury that they could not convict 
the appellant of murder in the first degree. The basis for this 
motion was insufficiency of evidence relative to intent, pre¬ 
meditation and deliberation. An exception was taken to the 
denial of the motion (R. 65). 

Only a brief review of the evidence is necessary to point out 
that there was ample support for a finding that the appellant 
formed an intent to kill the deceased well in advance of the 
killing and deliberated upon that intent before executing it. 
The deceased lived at appellant’s home more than a year before 
the killing. There was talk of marriage between them. A 
friend of hers visited the home, and thereafter appellant noticed 
a change in her (R. 23). Around the first of October, after she 
had obtained her naturalization papers, she left his home 
against his wishes. Thereafter he saw her occasionally. On 
the day before the shooting he called at the room where she 
was living and left with her friend there some money and a 
bond belonging to Mrs. Robinson. The next evening appel¬ 
lant had his daughter call Mrs. Robinson on the telephone and 
appellant talked to her and made an appointment to meet her 
near her residence some eight miles away. When he left his 
home to keep that appointment he took his gun with him, 
which he had owned for three years and had never taken from 
the home before (R. 29-30). He drove his car the eight miles 
to the place of appointment, and met Mrs. Robinson. She 
got in the car and he drove the car to 5th Street. There was 
some argument there and he shot her, inflicting four fatal 
wounds and one slight wound. He then drove the car around 
to 7th Street, removed the manhole cover, apparently with 


14 


his fingers, and was about to put her body in the sewer “with 
thei rats” (R. 25) when interrupted by the appearance of a 
passerby (R. 12-13). He then left the body in a treebox and 
drove safely home, eight miles away, and got into his house. 
When he was questioned about the matter the following after¬ 
noon he gave a connected and plausible account of the occur¬ 
rences, including the instance of the attempt to put the body 
in the sewer (R. 25). In subsequent conversations regarding 
the killing, he persistently expressed animosity toward the de¬ 
ceased. He referred to her as a “rat” in answering the first 
question any police officer put to him (R. 15).. He made like 
reference to her in his confession at the Tenth Precinct (R. 25) 
and again at the jail two days later he repeated it, saying “She 
is a rat; she is rotten; she is rotten inside” (R. 25). 

These and other facts in the case could very well cause the 
jury reasonably to conclude that the appellant formed an in¬ 
tent to kill Mrs. Robinson at least as early as the time he made 
the appointment with her and armed himself, and thereafter 
deliberated upon the intent during the ride to the appointment. 
This would take the case clearly out of that class of instanta¬ 
neous killings such as this Court found the Bullock case to be. 
Bullock v. United States, 74 App. D. C. 220, 122 F. (2d) 213 
(1941). It is accordingly submitted that there was ample evi¬ 
dence to go to the jury on the question of the appellant’s guilt 
of murder in the first degree. 

CONCLUSION 

The appellant was fairly tried, was convicted on evidence 
properly received, which amply justified the verdict which the 
jury found and the resulting judgment ought not to be dis¬ 
turbed. 

Respectfully. 

Edward M. Curran, 

United States Attorney. 

John W. Fihelly, 

Assistant United States Attorney. 

Charles B. Murray, 

Assistant United States Attorney. 
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